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COURT RESUMES ON 6 NOVEMBER 2009 (at 14:56) 

MR KAHANOVITZ:  M'Lord.  

COURT:  Mr Kahanovitz.   

MR KAHANOVITZ:  We have reached agreement that  what is 

contained in th is document cal led “Evidence in the t ramlines 5 

concerning issues perta in ing to Judaism” may be placed before 

Your Lordship as evidence without the need for a witness to be 

cal led and maybe then we should just  insert  i t  in to.. .   The 

part ies haven' t  s igned, i t  but  I  don' t  th ink that 's necessary.   

You can take i t  on –  as agreed on record that  th is must  –  may 10 

be placed before the Court without the need to cal l  Dr 

Reisenberger.   I  just  want to f ind out  where we are in the 

pleadings bundle.  

COURT:  Pages 130 to 134.  

MR KAHANOVITZ:  Yes M'Lord.  15 

COURT:  Because we have a 129 which is the Summary of  

Evidence Del ivered by Dr Reisenberger.   

MR KAHANOVITZ:  Yes.  

COURT:  And then the ( indist inct) .     

MR KAHANOVITZ:  So then let 's number th is 130 to 134.  20 

Thank you, M'Lord.  

COURT:  Mr Lewis,  are you content?   

MR LEWIS:  I 'm happy with that ,  M'Lord.   I  have another p iece 

of  evidence that  needs to be entered into. . .  

COURT:  Ja no,  no wait ,  wait .   Let 's just  f in ish th is f i rst .  25 
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MR LEWIS:  Alr ight .  

COURT:  So th is is acceptable?  

MR LEWIS:  I  bel ieve so ja.  

COURT:  I  just  want to look at  i t  i f  I  may.  Yes thank you.  Mr 

Lewis.  5 

MR LEWIS:  Can I  hand you a document?  There 's a. . .  

COURT:  What is i t?  

MR LEWIS:  I t 's  an onl ine note on the Zoopy website of  the –  

the videos that  were referred to by the respondent  f rom one 

Ciska Verster who is an employee of  –  at  People 's Post.   This 10 

is with regards to substant iat ing my version of  the facts vis-à-

vis  the respondent 's version of  the facts.   There was an 

al legat ion of  p lagiar ism.  

COURT:  Ja but . . .     

MR LEWIS:  Right .  15 

COURT:  You know, to –  you can't  just  put  up a document.  

The document has to be proved.  

MR LEWIS:  Yes. 

COURT:  The person has got to come and give evidence to 

that  ef fect .   I t 's  not  a matter of  just  submitt ing a document.  20 

MR LEWIS:  My problem is,  is a lot of  the evidence from the 

respondent is of  a s imi lar nature.   He's referred to onl ine 

videos.  

COURT:  He.. .  

MR LEWIS:  He's referred to a l l  sorts of . . .  25 
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MR KAHANOVITZ:  M'Lord, might I  make a suggest ion in order 

to speed up the process?  I 'm happy for the document to be 

placed before Your Lordship for what i t  is  worth .   Our 

submission is i t 's  not  re levant,  but i f  Mr Lewis wishes Your 

Lordship to have sight  of  the document then we do not object .  5 

COURT:  Okay, on that basis you can.. .  

MR LEWIS:  Your Lordship,  just  wi th regards to yesterday's 

cross-examinat ion of  my test imony, I  haven' t  been –  I  wasn' t  

given the opportuni ty to rebut certa in facts  put  before the 

Court .   I  have i t  on good authori ty that  Annel ien Dean is a 10 

former news editor of  the –  the Express Newspaper in 

Bloemfontein.  

COURT:  Ja but . . .  

MR LEWIS:  Which was a Naspers publ icat ion.  

COURT:  Mr Lewis. . .   15 

MR LEWIS:  Sorry.  

COURT:  You know, real ly,  you have displayed considerable 

knowledge of  law, so al though you are a lay person you real ly 

do know what –  how courts operate.   You had an opportuni ty 

yesterday to  give evidence.  You gave evidence.  Mr 20 

Kahanovitz,  would you just  –  have you –  do you have 

knowledge of  th is?  Would you...?  

MR KAHANOVITZ:  No M'Lord.  

COURT:  Would you discuss with h im and see whether you 

have –  you can take the same at t i tude in re lat ion to th is,  as 25 
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you've done in re lat ion to the document?    

MR KAHANOVITZ:  I ' l l  see.  

COURT:  And may I  ask you, Mr Lewis,  is th is the last?  Is th is 

the last  of  the issues? 

MR LEWIS:  Yes,  that  would be i t .  5 

COURT:  The court  wi l l  adjourn.    

MR KAHANOVITZ:  M'Lord,  maybe we.. .   Maybe I  can just  f ind 

out  without adjourning and.. .  

COURT:  Okay.   

MR KAHANOVITZ:  I t  could speed up the process.  10 

DISCUSSION ASIDE     

MR KAHANOVITZ:  M'Lord,  once again,  I  don't  know where th is 

goes but i f  Mr Lewis feels i t 's  importa nt  to put  th is on record 

he may do so.   I  don' t  th ink i t 's  re levant,  but. . .  

COURT:  Fine.    15 

MR KAHANOVITZ:  Once again,  i f  i t  speeds up the process he 

may put i t  on record.  

COURT:  Thank you, Mr Kahanovitz.   Okay Mr Lewis.  

MR LEWIS:  For the record,  Annel ien Dean is a former news 

editor of  the Express Newspaper in Bloemfontein.   She jo ined 20 

the Distr ictMai l  in  1999 .  According to the Helderberg News 

. . . ( intervent ion)  

COURT:  Just  p lease, you know.   

MR LEWIS:  Sorry.  

COURT:  Please.  I t 's  just  a l i t t le  too fa st .   25 
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MR LEWIS:  Sorry.    

COURT:  Former edi tor of  the. . .?   

MR LEWIS:  Express Newspaper in Bloemfontein.  

COURT:  Yes. 

MR LEWIS:  She jo ined the Distr ictMai l  in  1996. 5 

COURT:  Yes.      

MR LEWIS:  Sorry,  I 'm not –  I 'm not sure of  the exact  date but 

th is is according to the Helderberg News, 8  October 1999.   

Both publ icat ions appear to be Naspers publ icat ions.   She was 

also current ly studying a BA in Communicat ions.  10 

COURT:  Okay, f ine.  

MR KAHANOVITZ:  Thank you, M'Lord.   M'Lord,  I  would l ike 

to. . .  

COURT:  Wel l ,  le t  me just  ask Mr Lewis.   Mr Lewis,  have you 

closed your case? 15 

MR LEWIS:  H'm, have I  c losed my case?  

COURT:  Yes. 

MR LEWIS:  I  bel ieve I  should have an opportuni ty to present 

the closing arguments in the case.  

COURT:  Oh, no no the. . .   Yes,  I 'm ta lk ing about evidence.  20 

MR LEWIS:  Yes,  in –  wi th regards to evidence.  

COURT :   Okay, that ‟s f ine.  

CASE FOR THE PLAINTIFF  

MR KAHANOVITZ ADDRESSES COURT:   Thank you, M'Lord.  

M'Lord,  i f  I  could then hand up some authori t ies.   I  have given25 
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th is to Lewis,  copies.   The f i rst  authori ty is f rom Erasmus's 

textbook on Superior Court  Pract ice  and i t  deals with the test 

to be appl ied in respect of  the grant ing of  absolut ion  f rom the 

instance and I  have highl ighted certa in passages which I  

submit are re levant,  that  the test  is :  5 

“When absolut ion f rom the instance is sought at  the close 

of  the Plaint i f f 's  case, the test  to be appl ied is not  

whether the evidence establ ished what would f inal ly be 

required to be establ ished, but  whether there is evidence 

upon which a Court ,  applying  i ts mind reasonably to such 10 

evidence, could or might (not  should, or ought to) f ind for 

the Plaint i f f . ”  

That 's the one re levant passage.   At  the fo l lowing page, B1-

293, second paragraph f rom the top:  

“ In the case of  an in ference, the test  at  th is stage of  the 15 

t r ia l  is  as fo l lows:  the Court  wi l l  re fuse the appl icat ion 

for absolut ion unless i t  is  sat isf ied that  no reasonable 

court  could draw the inference for which the pla int i f f  

contends.”  

And the further passage that we re ly on is near the bottom of  20 

the same page, is that :  

“ In the case where there is only one Defendant i t  can be 

fa ir ly inferred that  at  the stage when the Plaint i f f  has 

closed his case the Court  has heard al l  the evidence 

which is avai lable against  the Defendant.   Any further 25 
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“evidence that  would be forthcoming i f  the case 

cont inued would be l ikely to operate to the detr iment of  

the Plaint i f f .   That being so,  i t  is  considered unnecessary 

in the interest  of  just ice to a l low the case to cont inue any 

longer i f ,  af ter the Plaint i f f  has closed his case, there is 5 

no prima facie  case against  the Defendant. ”  

Then I  would l ike to draw Your Lordship 's at tent ion  to a 

decis ion f rom th is court  in which absolut ion was granted in a 

d iscr iminat ion matter.   I t 's  on point  for another reason.   I t  is 

the leading decision in the Labour Court  on the test  for 10 

re l igious discr iminat ion.   I t 's  a judgment of  Judge Pi l lay in 

Dlamini  v Green Four Securi ty (2006) 27 ILJ 2098 (LC) and the 

facts were that  the appl icants were dismissed for refusing to 

shave or t r im their  beards .   They belonged to the Bapt ised 

Nazareth group which they submit ted did not  a l low them to t r im 15 

their  beards.    

“Mr Ngcongo, who appeared for the appl icants ,  accepted 

that  the appl icants bore the onus of  proving that  th is was 

an essent ia l  tenet of  Nazareths . ”  

Then you wi l l  see in paragraph 7, last  sentence:  20 

“As the respondent appl ied for absolut ion at  the end of  

the pla int i f f 's  case, there was no evidence led for the 

respondent.   Consequent ly ,  th is d ispute of  fact cannot be 

resolved.  Nor is i t  necessary to  do so.”  

And paragraph 13  the Judge out l ines the conceptual f ramework 25 
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for the analysis of  the dispute : 

“Stage One:  Are the facts re l ied upon to substant iate the 

complaint  of  d iscr iminat ion proved?”  

And we wi l l  submit  that  we don' t  in  th is case need to go any 

further than the stage one.   We don' t  need to get involved in 5 

quest ions of  just i f icat ion because i t  does not ar ise in th is 

case. 

 Paragraph 17 quotes the Const i tut ional Court  decis ion in 

Prince v President of  the Law Society  and paragraph 18 just 

sets out  what happened in that case, is that the respondents 10 

didn' t  quest ion the appl icants ' bel iefs.   I ts pr incipal defence 

was that  the Nazareth fa i th d id not prohib i t  the cutt ing of  hair  

or beards.   I t 's  not re levant to th is case.  

 Paragraph 27 the Court  poses certa in quest ions that 

need to be asked and the part icular paragraphs that we say 15 

are of  use in th is case is the Court points to the quest ion of  

d iversi ty in the workplace and str ik ing the balance between 

diverse re l ig ions and the obl igat ions of  employe rs.   At 

paragraph 31 at the top of  page 2107, next  to the letter (a) the 

Court  says:  20 

“Workplaces are typical ly home to d iverse re l ig ions and 

the balance has to be struck sensi t ively.    To balance 

f reedom of  re l igion against other r ights and the interests 

of  a d iverse workforce,  even -handedness is required,  not 

subt le or expl ic i t  b ias in f ront(s ic) of  one or other 25 
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“re l ig ion,  or scrupulous secularism, or complete 

neutra l i ty.   However the balance is struck,  i t  cannot be 

detr imental  of  the enterpr ise or other workers.  

Society in general  and workplaces in part icular can 

cohere if  everyone accepts that  certa in basic norms and 5 

standards are binding.   Workers are not  automat ical ly 

exempted by their  bel iefs f rom complying with workplace 

ru les.   I f  they wish to pract i se their  re l igion in the 

workplace, an exempt ion or accommodat ion must be 

sought. ”  10 

Now I 'm going to later on in my argument take Your Lordship 

to the,  what I  th ink is a leading Canadian decis ion,  Simpsons-

Sears,  on what the reciprocal obl igat ions of  the var ious part ies 

are where an employee in consequence of  their  re l igious bel ief  

seeks an accommodat ion.    15 

My submission then is that there are three quest ions that 

need to be answered for purposes of  th is appl icat ion for 

absolut ion.   The f i rst  is :  

“Has evidence been produced which could lead a 

reasonable court  to draw the inference that  the fa i lure to 20 

renew the contract was  

(a) the result  of  the appl icat ion of  an employment 

pol icy or pract ice and 

(b) for reasons prohib i ted by sect ion 6,  namely 

d iscr iminat ion on the grounds of  re l igion,  cul tural  or 25 
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“pol i t ical  views. ”  

The second quest ion is : 

“Has evidence been produced f rom which a reasonable 

court  could draw the inference that  the hours worked by 

the appl icant were  5 

(a) consequent upon an employment pol icy or pr act ice; 

(b) the appl icat ion of  which discr iminated against  the 

appl icant on the grounds of  h is Jewish fa i th. ”  

The th ird quest ion is:  

“Has evidence been produced f rom which a reasonable 10 

court  could draw the inference that   

(a) consequent upon an employment pol icy or pract ice;  

(b) the Jimmy Dludlu and Robbie Jansen art ic les were 

re jected due to the appl icat ion of  a pol icy which is 

racia l ly d iscr iminatory. ”  15 

 Now M'Lord,  we submit  that  the answer to a lot  of  what 

we have heard in th is court  is not  going to be f ound in law 

textbooks.   The problems which the appl icant experienced, 

a l though they f ind some echo in the real  world,  are largely 

f igments of  h is own imaginat ion.   In h is mind the th ings that 20 

happened to h im at  work can only be experienced by himself  

through a paradigm in which he is the vict im of  persecut ion.  

 He ident if ies strongly with persecuted people to the 

extent  that  he has become one of  them.  So when he works 

long hours on a Fr iday or he's asked to volunteer to hand out 25 
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pamphlets before dawn or when his stor ies are not  publ ished , 

then he is not  capable of  understanding that  i t  doesn' t  

automat ical ly fo l low that  these experiences must inexorably 

result  f rom a mot ive to get  David Lewis because David Lewis 

was part  of  the struggle or because he is Jewi sh or because he 5 

is not  in the NGK or because he is not  a Boer.  

 With respect to h im, he was a t iny or insigni f icant cog in 

a very large machine .  I  have no doubt that  h is feel ings were 

hurt .   I t  may even be that  he br ief ly worked excessive hours, 

but  he has not come close to provid ing any concrete proof  of  10 

discr iminat ion and by that  I  mean facts which go to 

substant iate the cla im.   

I  have drawn the Court 's at tent ion to the decis ion in 

Dlamini  v Green Four Securi ty  and drawing on what is set  out 

in that  case I  make the fo l lowing submission.   An employer is 15 

lawful ly ent i t led to set hours that  sui t  the operat ional 

requirements of  the business.   For example,  every shop in 

Cavendish Square or the Waterf ront is open unt i l  a t ime that 

cuts into the Jewish Sabbath  on Fridays and Saturdays or is 

open on Sundays, which cuts into the Christ ian Sabbath.  20 

I t  is  absurd to suggest that  i t  therefore fo l lows that  every 

one of  these shops is d iscr iminat ing against  each member of  

the Jewish fa i th or the Christ ian fa ith.   Ei the r evidence must 

be produced of  d if ferent iat ion ,  which goes to show that one of  

the shops t reats members of  d if ferent  re l igious groups 25 
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d i f ferent ly,  or there must be evidence that  the law has imposed 

an obl igat ion on them to t reat  a l l  re l igious groups dif fer ent ly.  

The obl igat ion to t reat  d if ferent ly cannot ar ise in a 

vacuum.  The law obl iges the employee in d iscr iminat ion case 

of  th is nature to show that  a duty was t r iggered to 5 

accommodate the re l igious bel iefs of  the complainant and the 

logical  start ing poin t  would be the ra is ing of  a legi t imate 

complaint  by the employee.    

Now the case law that was most useful  on th is point  is 

the Canadian case law, because there have been a number of  10 

cases mainly involving Seventh Day Advent ists and I  have 

handed Your Lordship a copy of  the headnote in the Canadian 

Supreme Court  decis ion in Ontar io Human Rights Commission 

v Simpsons-Sears and the pr incip le is real ly contained in one 

sentence in the second page of  the headnote,  the second 15 

paragraph. 

“ In a case of  adverse ef fect  d iscr iminat ion,  the employer 

has a duty to take reasonable steps  to accommodate 

short  of  undue hardship in the operat ion of  the 

employer 's business.   There is no quest ion of  just i f icat ion 20 

because the ru le,  i f  rat ional ly col lected(sic) to the 

employment,  needs none.  I f  such rat ional(s ic)  steps do 

not fu l ly reach the desired end, the complainant,  in the 

absence of  some accommodat ion steps on his.. .  part,  

must sacr if ice e i ther h is re l igious pr incip les or h is 25 
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“employment.   The complainant must f i rst  establ i sh a 

prima facie  case of  d iscr iminat ion.”  

Now what that  means and what happens in these cases is 

employers don' t  si t  there, designing their  work hours around 

the work –  the bel iefs of  a mult ip l ic i ty of  re l igious groupings in 5 

mult i - re l igious societ ies.   But  i f  you do have someone who is 

working for you  who then comes to you and says,  “ I  have a 

problem with working on th is part icular day because th is is my 

genuine re l igious bel ief ” ,  then the part ies need to e ngage in a 

consultat ive process to see whether that  employee's re l igious 10 

bel iefs can be reasonably accommodated and in that  context  

there 's a weighing up of  a balance between the bel iefs of  the 

employee and the operat ional needs of  the business.  

No such process ever happened in th is case, which 

means that  there is no prima facie  case to meet because prima 15 

facie  case on these facts would have required evidence f rom 

the employee that  he went to the employer to complain that  h is 

working hours were in conf l ict  wi th the centra l  tenet of  h is 

fa i th.    

What the employer would then need to do is e i ther 20 

reasonably accommodate,  in which case the case doesn' t  come 

to court  at  a l l  or i f  i t  refuses,  then i t  may need to come to court 

to just i fy what then is arguably pr ima facie  d iscr iminat ion.  

There is no refusal.   In th i s case there is no such process.   I t  

never happened here.   25 
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In fact,  the evidence reveals that  h is ordinary working 

hours and the phrase in the Employment Equity Act ,  “pol icy or 

pract ice”,  I  would imagine that on these facts then the ordinary 

working hours would be the pol icy or pract ice that  one would 

make reference to i f  you were going to say that  that  pol icy or  5 

pract ice is d iscr iminatory in nature.  

His ordinary –  the pol icy or pract ice would not  have 

required any accommodat ion because i t  actual ly would no t 

have, so i t  turns out ,  have been in conf l ict  wi th h is need to 

pract ice his fa i th in the way that  he sees.  In other words his 10 

complaint  is that  on two part icular Fr idays,  because of  some 

cr is is,  he was ei ther obl iged or fe l t  obl iged to work late and in 

working late that  cut  into h is Sabbath.   Those were not h is 

ordinary working hours,  M'Lord.    

So if  we had to have the hypothesis of  wel l ,  what would 15 

have happened if  he had ra ised this complaint ,  you wouldn' t  

actual ly get  into the quest ion of  is there a need to 

accommodate him because the short  answer would be:  David,  

we didn' t  know about that .   I t 's  not  actual ly –  we don't  need to 

change your working hours because your working hours 20 

actual ly don' t  require you to work on that  part  of  the Jewish 

Sabbath which you say is your holy t ime.   So al l  we need to do 

is to make sure that  you don' t  ever need to work overt ime on a 

Fr iday.   That would have solved the problem . 

So the only quest ion is whether notional ly an employee 25 
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working unusual overt ime on two occasions  could be a pol icy 

or a pract ice that is d iscr iminatory and with respect,  M'Lord, 

i t 's  academic because the employee actual ly never even asked 

to be excused so the process that  I  referred to that  is 

descr ibed in Simpsons-Sears,  i t  just  never arose on  the facts.  5 

I  am then going to move on to the leg of  the al legat ion 

that  the fa i lure to renew the contract  was discr iminatory.   

M'Lord,  i t 's  d if f icul t  to understand th is c la im outside the 

context  of  an unfair  d ismissal case, so we have to remind 

ourselves th is is actual ly an unfair  d iscr iminat ion case and the 10 

submission is that as a matter of  law there is in fact  no cla im 

presented to th is Court  under the Employment Equity Act  

because the Employment Equity Act  does not impose any 

obl igat ion on an employer to renew a f ixed term contract .  

This isn ' t  a case where one –  where we'd be engaging in  15 

the product ion,  whether there has been evidence produced of  

a reasonable expectat ion and whether or not we are deal ing 

with a deemed dismissal.   My submission is that before 

d iscr iminat ion can ar ise there must be some obl igat ion in law 

ei ther to do something or to ref ra in f rom doing something.   So 20 

sect ion 9 of  the Employment Equity Act  for example recognises 

that  in extending the obl igat ions to appl icants for employment.  

So i t  says:   Not only is an obl igat ion t r iggered in the 

context  of  sect ion 6, but  we are extending i t  to appl icants for 

employment.   I t  does not extend i t  to people who come along 25 
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and say:   I  have an expectat ion and your fa i lure to meet my 

expectat ion const itutes discr iminat ion.   The Labour Relat ions 

Act does provide a remedy.  Then you would say that :   I  had a 

reasonable expectat ion of  renewal.   I t 's  a deemed dismissal.   

The reason for you not renewing my contract l ies in 5 

d iscr iminat ion.  

COURT:  But Mr Kahanovitz,  employment pol icy and pract ice 

includes dismissal.   I f  one looks at,  i f  in  understanding that 

and the concept of  d ismissal through the pr ism of  the r ight  to 

fa ir  labour pract ice in the Const i tut ion,  a l though the LRA 10 

doesn' t  specif ical ly apply to a terminat ion here,  wouldn' t  one 

or couldn' t  one in. . . ,  shouldn' t  one give an expanded 

const i tut ional meaning to d ismissal in the same way that  one 

might say that a resignat ion const i tutes a d ismissal?   

MR KAHANOVITZ:  Wel l  M'Lord i t 's . . .   Yes.  15 

COURT:  The High Court  has made that  f inding at  common 

law.     

MR KAHANOVITZ:  M'Lord,  I  th ink i t  –  you'd get  involved then 

in that  debate then of  where is a legis lat ive vehic le that 

a lready provides a remedy, do you need to go scratching 20 

around in other places to see whe ther there is a remedy in 

those other p laces as wel l?  

COURT:  I  th ink that 's a separate argument and i t 's  what the, I  

mean the appl icant,  he said that  he had run out of  t ime and the 

reason for f raming his case in th is way was because he didn' t  25 
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want to apply for condonat ion and have his c la im for an unfair 

d ismissal subject  to a c la im for condonat ion.   I t  was evidence 

that  he led in chief .      

MR KAHANOVITZ:  M'Lord. ..  

COURT:  But let 's just  separate i t  out.  5 

MR KAHANOVITZ:  Yes.  

COURT:  I 'm just  asking on the proposit ion that  you put 

forward that  d ismissal in the def in i t ion of  employment pol icy 

and pract ice,  whether one can' t  give a const i tut ional ly 

expanded meaning to that  in the way that  the High Court  d id 10 

with the resignat ion,  saying that a construct ive –  a l though i t 's 

a resignat ion of  the common law i t  const i tutes a construct ive 

dismissal and i t  inferred that  and it 's  const i tut ional ly. . .   I 'm 

only ra is ing i t .   

MR KAHANOVITZ:  M'Lord,  I  would imagine as an academic 15 

proposit ion i t 's  l inguist ical ly possib le,  but  i t 's  legal ly 

unnecessary and I mean, i f  one wants to engage in hypothet ics 

I  would say that  hypothet ical ly,  i f  you have a pol icy or pract ice 

of  a lways refusing to renew f ixed term contracts in the 

compel l ing and substant ia l  of  say Jews, that  would prob ably be 20 

discr iminat ion under the Employment Equity Act ,  even i f  i t  was 

not a d ismissal.   In other words. . .  

COURT:  Because i t 's  an employment pol icy.      

MR KAHANOVITZ:  Yes.  

COURT:  And i t 's including and i t 's  wide enough to include 25 
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such th ings.  

MR KAHANOVITZ:  Yes,  yes.   I  mean that  would be the way I  

would approach i t .  

COURT:  Okay.     

MR KAHANOVITZ:  So on these facts he must show the 5 

existence and under the Employment Equity Act  he must show 

the existence of  a pol icy or  pract ice which was the cause of  

the fa i lure,  a d iscr iminatory pol icy or pract ice which was the 

cause of  the fa i lure to of fer h im a renewed contract  and in that 

regard the submission is that  we have no evidence of  any 10 

pol icy or pract ice which had that  ef fect .  

 The facts were simply that  Mr Lewis was cal led in to 

d iscuss the Jansen art ic le.   She was unhappy.  That 's not 

contested.  The next  day three people at tended a meet ing at  

which the appl icant concedes he may have sworn.   He was to ld 15 

to leave the premises and that  he wi l l  be paid out  o n the 

balance of  h is contract  and that  he should not  return to the 

workplace.   LegalWise then inst i tuted a c la im . 

COURT:  Sorry,  before you go there.     

MR KAHANOVITZ:  Ja. 20 

COURT:  I  don' t  recol lect  h im saying that  he was to ld that  he 

would have the balance of  the contract ,  he was paid. . .   His 

evidence was that  he was physical ly removed f rom the 

premises. 

MR KAHANOVITZ:  I  would have to check the notes.  25 
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COURT:  I  mean you put that to h im. 

MR KAHANOVITZ:  Oh. 

COURT:  But I  don' t  remember h im making the conce ssion.     

MR KAHANOVITZ:  Oh I 'm...  

COURT:  He kept on saying that  he was physical ly removed 5 

f rom the premises.  

MR KAHANOVITZ:  Wel l  he certa in ly made the concession that  

he was paid out.  

COURT:  No but that  was when you examined him on the 

quest ion of  the  two let ters,  the one –  the two f rom LegalW ise.   10 

MR KAHANOVITZ:  Yes.  

COURT:  The cla im and then his. . . ,  the signing and fu l l  and 

f inal  sett lement letter.  

MR KAHANOVITZ:  Yes M'Lord.   I 'm not c lear enough on.. .  

COURT:  Alr ight .   So the issue nevertheless is that  he was to ld 15 

to leave the premises.  

MR KAHANOVITZ:  The premises.  

COURT:  And he did more than concede the swearing.  

MR KAHANOVITZ:  Yes.  

COURT:  He to ld us what he might have said,  so. ..  20 

MR KAHANOVITZ:  And then we know that  LegalW ise sent a 

let ter  threatening to inst i tute a c la im and we know that  there 

was then a let ter which said that  the dispute had been set t led.  

So if  I  can just  draw those threads together to summarise the 

submission on the –  the al legat ion that  the fa i lure to renew the 25 
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contract  is d iscr iminatory.  

 First ly we submit  there was no legal obl igat ion to of fer to 

renew his contract.   Secondly,  even i f  there had been there 's 

no evidence to show that  the reason why the employer d id not 

of fer to renew i t  was because of  the chain of  shame  stretching 5 

f rom Adolf  Hi t ler,  D F Malan, Hendrik Verwoerd through to 

Annel ien Dean because the sustainabi l i ty of  the discriminat ion 

thesis in that  context  rests on that proposit ion.   So could a 

reasonable court  draw the inference that  Annel ien Dean or 

other members of  management d id not  of fer to renew his f ixed 10 

term contract  because they had been brainwashed by the chain 

of  shame? 

 Then to deal with the al legat ion . . . ( intervent ion)  

COURT:  Sorry Mr Kahanovitz.     

MR KAHANOVITZ:  Yes.  15 

COURT:  Before you go onto the next  one.  His c la im is that 

the reason for the spik ing of  the art ic le was because of  h is 

pol i t ical  struggle,  pol i t ical  views.  

MR KAHANOVITZ:  Yes.  

 COURT:  And that  led to the meet ing  and the abuse, h is –  20 

that 's h is version and that  led to h is te rminat ion.   Now isn ' t  the 

argument that  then, wouldn' t  i t  be that  he,  that  the reason for 

not  renewing his contract is because of  h is pol i t ics which was 

not in l ine with the pol i t ics that  or the pol i t ical  standpoints of  

the newspaper group? 25 
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MR KAHANOVITZ:  There is a l ink but  the way I 've understood 

i t  is  in the sense they're two separate causes of  act ion.   The 

one I 'm about to address. . .  

COURT:  Sorry,  sorry.    

MR KAHANOVITZ:  . . . is  that  the art ic les were spiked because 5 

of  the appl icat ion of  the pol icy of  racia l  prof i l ing,  r ight .  

COURT:  Ja. 

MR KAHANOVITZ:  And that  is a d ist inct  cause of  act ion in and 

of  i tself  which is p leaded.  

COURT:  True, but wouldn' t  i t  be l inked in here as wel l?     10 

MR KAHANOVITZ:  I t . . .  

COURT:  Because remember there are two th ings t hat  are in 

issue in the f inal  meet ing.    

MR KAHANOVITZ:  Yes.  

COURT:  I t 's  both the Jewishness, because that 's where he 15 

gets chal lenged as to whether he's real ly and tru ly a Jew or 

not .  

MR KAHANOVITZ:  Yes.   Yes.  

COURT:  And the second issue.. .   Again,  th i s is h is version 

and i t 's  the only version that I  can work on,  given that  you're 20 

giving an absolut ion f rom the instance at  the moment.     

MR KAHANOVITZ:  Yes.  

COURT:  And the second was around the spik ing of  the 

art ic les.     

MR KAHANOVITZ:  Yes,  wel l  maybe the –  my answer to that  is 25 
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to say that  i f  I  can show you that  there is no evidence on which 

a reasonable court  might f ind that the art ic les were spiked 

because of  the appl icat ion of  a pol icy of  racia l  prof i l ing,  then 

the next  stage of  whether or not  that  act  inf luenced what he 

then says is the fa i lure to renew his contract ,  becomes 5 

academic because the piece of  evidence in the chain is then 

missing.  

COURT:  Okay.     

MR KAHANOVITZ:  So maybe the argument would be better 

ordered in deal ing with the racia l  prof i l ing cla im and the l ink 10 

between that and the fa i lure to publ ish his art ic les.  

COURT:  Ja.     

MR KAHANOVITZ:  Al though once again,  M'Lord,  I  mean I 

th ink one must a lso be caut ious here in the sense that . . .   Ja, 

no no I 'm just  wondering what h is,  the dif f icul ty again of  what 15 

is h is version and the quest ion of  drawing inferences because 

the. ..   Even if  he could produce a prima facie  case of  showing 

that  i t  was racia l  prof i l ing that  inf luenced the at t i tude towards 

his art ic les,  you would then st i l l  have to a sk yoursel f  what was 

the more l ikely proximate cause of  the fa i lure to of fer h im a 20 

new contract .  Was i t  that or was i t  the fact that :   You swore at 

three senior members of  management in a meet ing.   And but I  

don' t  th ink we need to go there.   Ja. 

COURT:  Wel l  that 's the problem because that 's the only 

evidence that  –  that 's the evidence that  the respondent could 25 
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lead, very s imply lead.  

MR KAHANOVITZ:  No i t 's  h is opin ion.  

COURT:  Yes. 

MR KAHANOVITZ:  I t 's  h is opin ion  that  i t  wasn' t  the swearing,  

i t  was the paradigm which in the company operates.   What is 5 

the plausib le inference that  you would draw.  Wel l  maybe I 

don' t  need to,  maybe I 'm just confusing matters unnecessari ly.  

Let  me.. .  

COURT:  Ja I  th ink you don' t  want to go there.   

MR KAHANOVITZ:  Ja.   Let  me deal with the pol icy of  racial 10 

prof i l ing.   The elements which the appl icant set out  to 

establ ish are the fo l lowing:  

1. The pol icy that  exists is that  the content must f i t .   The 

contents of  art ic les must f i t  the racial  demographics.  

2. The journal ist  must  f i t  the racia l  demographics.  15 

3. The Dludlu and Jansen art ic les were re jected for these 

reasons. 

Now M'Lord,  th is thesis is so implausib le so as to be re jected 

without the need for further examinat ion.   I f  i t  needs analysis i t  

can be re jected on his own ev idence as the edi tor who re jected 20 

the stor ies is a white female and the journal ist  who wrote the 

stor ies is a white male.  He cla ims, however,  and I  quote:  

“ I  wanted to assist them because I am a coloured.”  

But he is c lear ly not ,  so that  is a lso implausib l e. 

 A further inherent implausib i l i ty in the thesis is that  on 25 
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h is own version the copy goes into a common pool.   So any 

edi tor can pick up any copy wri t ten by any journal ist .   So how 

would i t  be possib le on that  system to p ick only copy f rom 

journal ists who f i t  the racia l  demographics of  the model that  he 

proposes is in exis tence? 5 

 In addit ion he concedes that  on both occasions the editor 

ra ised val id quest ions about the content of  the art ic les.   On 

the Dludlu art ic le h is own words in a document at  appl ica nt 's 

bundle page 52 are the fo l lowing:  

“A vapid p iece hast i ly put  together f rom music industry 10 

bumph and promo mater ia l . ”  

He also conceded that the quotes at t r ibuted  to Dludlu are not 

Dludlu 's words but those of  a Mr Chris Syren, nor can he 

dispute that  the edi tor said that  she was concerned about 

running the Jansen quote unt i l  i t  was properly checked.   He 15 

also concedes that  the Jansen art ic le contains some what he 

cal led conceits.   So on the one hand you have a fantast ic 

conspiracy theory which is required  to sustain the sect ion 6 

c la im;  on the other hand you have an editor who was unhappy 

with the art ic le unti l  i t  was vet ted further.    20 

So you have to then ask yoursel f ,  could a reasonable 

court  f ind that  the t rue reason for the edi tor not  being wi l l ing to 

run with the Dludlu and Jansen art icle was the chain of  shame, 

J immy Dludlu 's skin colour and the other factors or as he put 

i t ,  the real  reason was the psychological  problems that 25 
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Annel ien Dean has?   Is h is version,  does his version even 

begin to be a version that  a reasonable court  could accept?  

Another logical  problem with h is ent i re thesis is that 

racists do not avoid wri t ing about b lack people.   Racists,  i f  

anything,  are obsessed with b lack people.   More column space 5 

is probably devoted by racists to Jul ius Malema or Jacob Zuma 

than to Bles Bridges.  So i t  doesn' t  fo l low that  i f  you operate 

f rom a racist  paradigm that you're going to re ject  art ic les about 

b lack people.  

M'Lord,  on the quest ion of  costs we ask for our costs,  10 

subject  to furnishing the fo l l owing undertaking,  that  the 

respondent wi l l  enforce the Court 's costs order only i f  the 

appl icant cont inues to pursue th is l i t igat ion or any other 

l i t igat ion ar is ing out of  h is employment re lat ionship with the 

respondent.    15 

COURT:  That 's just  merely an undertaking that  you're making?  

I t  wouldn' t  be. . .      

MR KAHANOVITZ:  That is. . .   Wel l  i t  can be recorded.  I t  may 

be recorded in the order.  

COURT:  I . . .     20 

MR KAHANOVITZ:  And i t  then has,  i t  has the same val id i ty as 

an order of  th is Court .   In other words  i f  we give an under -

taking i t  is  enforceable and i f  we breach that  undertaking i t  

const i tutes contempt.   So i t  has equivalent  status of  a court 

order.   I  would be happy for i t  to go into the court  order but  I  25 
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can' t  see how i t  can actual ly be f ramed as a c ourt  order.  

COURT:  ( Indist inct  –  speaking in an undertone).    

MR KAHANOVITZ:  So i t  can be f ramed as an undertaking and 

then i t  would have the same status as a court  order.   We 

cannot breach i t .  5 

COURT:  But I  mean if  i t 's  an undertaking i t 's  an undertakin g 

and i t 's  an undertaking made in court.   

MR KAHANOVITZ:  Yes.  

COURT:  Okay, I ' l l  have to,  ja.   Let me just ,  you ra ised three 

issues.  You said that  there were.. .   I 'm not sure that  I . . .   10 

There were three quest ions.   The one was concerning the 

fa i lure to renew the contract.   Then the discr iminat ion on the 

grounds of . . .  and that  was the hours of  work.  

MR KAHANOVITZ:  Yes.  

COURT:  Course(?) and pol icy.  15 

MR KAHANOVITZ:  Yes.  

COURT:  Now you're not  addressing on the hours of  work?   

MR KAHANOVITZ:  I  have, M'Lord .   That was.. .  

COURT:  Oh yes,  that 's the,  sorry the Cavendish,  the 

Cavendish yes,  yes okay.  20 

MR KAHANOVITZ:  Yes.   I t  says,  that  Simpsons-Sears and 

Cavendish and so on.  

COURT:  Sorry I 'm just . . .  

MR KAHANOVITZ:  Yes.  

COURT:  And then the art ic le.  25 
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MR KAHANOVITZ:  Yes.   I  th ink I 've covered everyth ing but i t  

is . . .  

COURT:  Ja.   

MR KAHANOVITZ:  I  went through the statement of  c la im as 

sl ight ly –  evolved sl ight ly as i t  was by the proceedings and I  5 

don' t  th ink I 've missed out on any aspect . 

COURT:  Mr Lewis.  

MR LEWIS:  M'Lord,  could I  take a break?  I  need to go to the 

to i let .  

COURT:  What is the t ime now?  Just come through.   10 

MR KAHANOVITZ:  M'Lord, maybe we can take –  i t 's  hal f  past 

ten now.   

COURT:  Ah. 

MR KAHANOVITZ:  Should we take the break unt i l  11:00?  

Or. . .  15 

COURT:  Yes, let 's do that.  

MR LEWIS:  Alr ight .  

COURT:  Okay.  

MR KAHANOVITZ:  Excuse me? 

UNIDENTIFIED SPEAKER:  I t 's  f ive to e leven.  20 

MR KAHANOVITZ:  Oh sorry,  is i t  f ive to e leven?  

COURT:  Ja okay,  let 's go.   

COURT ADJOURNS  (at 15:50) 

COURT RESUMES (at 14:58) 

COURT:  Mr Lewis.  25 
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MR LEWIS ADDRESSES COURT:  Yes M'Lord.  Just  in 

opening my argument,  the Labour Relat ions Act and the 

Employment Equity Act  weren' t  wri t ten in a vacuum.  One has 

to essent ia l ly look at  the purposes of  the Labour Relat ions Act 

with –  and specif ical ly with regard to the Const i tut ion.   The 5 

South Af r ica Const i tut ion has var ious re levant c lauses 

regarding unfair  labour pract ices, the r ights to fa irness in 

labour pract ices.   There is a lso an equal i ty c lause.  So 

essent ia l ly my argument would be that  the reading of  the two 

bi l ls ,  the two acts have to be read in conjunct ion with the 10 

Const i tut ion.  

 The respondent has  brought up var ious judgments.  

There 's a Canadian judgment that  has absolute ly no re levance 

to th is case.  I t 's a Commonwealth  judgment wri t ten without 

the benef i t  of  a b i l l  of  r ights,  so I  would argue that  South 15 

Af r ica is a uni tary state.   We have a bi l l  of  r ights that is 

essent ia l ly a f ramework in which the labour legis lat ion and the 

equal i ty c lauses operate.  

 I  wi l l  argue further that  the equali ty c lauses and the 

labour c lauses of  the Const i tut ion need to be read in 20 

conjunct ion and the re levant acts associated with those 

clauses need to be read.   I f  I  could point  the Court  to sect ion 

187(1) of  the LRA regarding  automat ical ly unfair  d ismissals :    

“A dismissal is automat ical ly unfair i f  the employer,  in 

dismissing the employee, acts contrary to sect ion 5 or,  i f  25 
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“ the reason for the dismissal  is- 

-  that  the employee(sic) unfair ly d iscr iminated 

against  an employee, d irect ly or indirect ly,  on any 

arbi t rary ground, including,  but  not  l imited to race, 

gender,  sex,  ethnic or socia l  or igin,  colour,  sexual 5 

d iscr iminat ion,  age, d isabi l i ty,  re l igion,  conscience, 

bel ief ,  pol i t ical opin ion,  cul ture, language, mari tal 

status or family responsib i l i ty . ”  

I  don' t  want to get  into the def in i t ion of  what a d ismissal 

is or is  not  or what  a terminat ion of  contract  is or is not .   The 10 

issue is that  the exact  –  s imi lar wording appears in the 

Employment Equity Act  55 of  1998 on the prohib i t ion of  unfair 

d iscr iminat ion: 

“No person may unfair ly d iscr iminate, d irect ly or 

indirect ly,  against  an employee, in any employment 15 

pol icy or pract ice,  on one or more grounds, including 

race, gender,  sex,  pregnancy,  mari ta l  status,  family 

responsib i l i ty,  ethnic or socia l  or igi n,  colour,  sexual 

or ientat ion,  age, d isabi l i ty,  re l igion,  HIV status,  

conscience, bel ief ,  pol i t ical  opin ion,  cul ture,  language 20 

and bir th.”  

Then nature of  my case is that  essent ia l ly I 'm al leging 

discr iminat ion based upon two grounds with regard to the 

re levant c lause in the Equal i ty Act .   That does not exclude the 

Labour Relat ions Act or the issues that  would be normal ly 25 
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dealt  wi th under the Labour Relat ions Act.   There are two 

opin ions that  I  can f ind that  are before me r ight  now with 

regard to the onus and burden of  proof  and before I  get  into, 

just  into my essent ia l  argument,  just to put  up some basis for 

the onus. 5 

The Harksen test .   Actual ly let 's,  I ' l l  just  go on to deal 

with th is f i rst  because I 'm r ight  here.   This is the Dlamini & 

Others v Green Four Securi ty on the last  page ,  “Stage Three:  

Accommodat ion ” .   I t 's  the last  paragraph .  This case actual ly 

sets up an onus with regard to proving discr iminat ion.   I t  says 10 

here: 

“The respondent bore the onus of  proving that  i t  

considered . . . ( intervent ion)”  

COURT:  What –  you must te l l  me which paragraph you're 

reading f rom. 15 

MR LEWIS:  H'm.. .   I t 's  not ,  is  i t . . .   69,  70.  

COURT:  Sorry?  Ja.   

MR LEWIS:  Sorry.   I t  says here:  

“The respondent bore the onus of  proving that  i t  

considered accommodat ing the appl icants.   I ts a l leged 20 

fa i lure to do so in th is case was not a ground on which 

the appl icants challenged their  d ismissal. ”  

And i t  goes on.  So there were,  th is issue was discussed in 

th is case with regard to re l igious discr iminat ion and it  is  the 

re levant case because my grounds are re l igious in nature.  25 
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Fact  of  the matter is my case isn ' t  purely based upon rel igious 

issues.   I t 's  a lso based on pol i t ical  considerat ions.  

COURT:  Sorry,  I  don' t  understand your point  in paragraph 70 

as to why i t 's  not  re levant to your case. 

MR LEWIS:  Sorry? 5 

COURT:  I  d idn't  . . . ( intervent ion)  

MR LEWIS:  No, no 70 is re levant.   I 'm not arguing i t  isn ' t .  

COURT:  Oh I  see.   Oh i t . . .    

MR LEWIS:  I 'm just  saying that  i t 's  one of  the,  one of  the 

factors of  my case.  There 's a issue of  re l igi ous discr iminat ion.  10 

COURT:  Okay.    

MR LEWIS:  This case here,  Dlamini ,  c lear ly says that  the 

onus is on the respondent to prove that  the discr imination was 

fa ir .   I t  essent ia l ly echoes the Harksen ru l ing.   The Harksen 

ru l ing set  up a test .   I t  broke i t  do wn into var ious stages that 15 

one f i rst  had to prove that  there was di f ferent iat ion,  that  one 

would have to prove disparate t reatment and therefore that 

there was discr iminat ion.   The onus was, the shif t  –  the burden 

of  evidence was shi f ted towards the respo ndent.    

I  don' t  have to  prove that any of  the discr iminat ion that 20 

I 've experienced is fa ir .   Al l  I  have to prove is that  there was 

disparate t reatment ,  that  the disparate t reatment arose as a 

result  of  d if ferentiat ion with in the community,  that  d i f ferent 

pol ic ies perhaps were appl ied, that  there was a fai lure to 

accommodate,  that  there was discr iminatory pract ices or 25 
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systems in p lace at  Media 24 that prejudiced me.   

The facts before the Court  are twofold.   On the one hand 

there 's a –  I 'm al leging that  there was a cl imate and there was 

a context  in which al l  of  th is occurred.   I t  wasn' t  something 

that  just  occurred out of  nowhere.   This wasn' t  a fabr icat ion,  a 5 

concoct ion or an invent ion.   I t  occurred with in a h istor ical 

mater ia l  context  in which discr iminat i on had occurred over 

many years in fact.    

The fact  that  I  jo ined a company that  had previous –  a 

legacy of  d iscr iminat ion isn ' t  real ly the crux of  the matter.  10 

That 's just  prima facie  evidence that I 've led as to presuming 

that  any reasonable court  would be tasked with presuming that 

the certa in re levant facts occurred and the histor ical  context , 

the statements ut tered by Bishop Desmond Tutu et cetera,  I  do 

not have to prove that  apartheid was a pol icy of  the previous 15 

government.   I  don' t  have to prove tha t  Naspers even engaged 

in and faci l i tated those pol ic ies.  

I  bel ieve I 've shown through my test imony that  the –  

there was some sort  of  a d ispute with regard to the var ious 

art ic les and that th is d ispute occurred not as a factor of  the, 20 

how the respondent pu ts i t ,  as a –  i t  was just  a minor issue 

and I 'm someone who is essent ia l ly just  a lunat ic and their 

act ions come out of  no –  there 's no reasonable assumpt ions 

that  can be drawn. . .  

COURT:  I . . . ,  okay.  25 
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MR LEWIS:  . . .wi th regard to newsroom pol ic ies at  the 

company.  I  have objected based upon my pol i t ical  bel iefs to 

the racia l  prof i l ing that  I  experienced at Media 24.  So the 

context  in which the re ject ion of  my stor ies occurred,  occurred 

in a pol i t ical  environment.   They occurred –  there was a 5 

h istory,  a legacy,  a system at  respondents that  essentia l ly was 

the ant i thesis of  what I  bel ieved.    

I 'm someone who bel ieves in a non -racia l  paradigm.  The 

respondent bel ieves in a mult i racia l  paradigm.  They have 

admitted that  their,  that  these categories exist .   They haven' t  10 

contested the categorisat ion.   In fact ,  throughout this court 

hearing the respondent has insisted that  I  am ei ther one or the 

other of  a part icular racia l  category.   I  f ind i t  completely 

r id iculous that  th is cont inues in today's age.  So M'Lord,  I ' m 

real ly contest ing the nature of  the re ject ion of  my stor ies in a 15 

racia l ized and pol i t ical  c l imate.   So that 's the one part  of  the 

complaint .  

The other part  of the complaint is that the respondent 

d iscr iminated against  me because of  my re l igious out look.   I t 's 

c lear that  the dispute would not  have ar isen if  there wasn' t  an 20 

issue.  The respondent has t r ied to suggest that  a l l  of  th is 

occurred af ter the fact,  that  there was no dispute as such and 

there 's just  a spurious cla im by an aggrieved ex -employee 

want ing to get  h is –  get  back at the employer.  

Now th is is a d irect  contradict ion to the evidence that  has 25 
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been heard and has been led by the respondent.  There 's no 

doubt that  the respondent has at tacked and contested the very 

fact  of  my observance as a Jew.  I  would just  l ike to read, i f  I  

can f ind my.. .   Sorry,  I 've just  got ten a bi t  lost in my 

documents.   I 've got  to f ind the –  i t 's  out of  the discr iminat ion 5 

law, the responses.  

COURT:  Take your t ime, Mr Lewis.   

MR LEWIS:  Oh here we go.  This was ra ised wi th regard to 

the Pract ice Direct ion regarding discr iminat ion.   I  wish I  had 

actual ly gone to the t rouble of  making copies,  but  i t  is  in my,  10 

one of  my documents.  

COURT:  Wel l  just give me the ci tat ions.    

MR LEWIS:  I t 's  in Essent ia l  Discr iminat ion Law by Dupper, 

Garbers,  Landman, Christ ianson, Basson, Strydom. Editors 

Juta Law 2004.  15 

COURT:  Oh so i t 's  Essent ia l  Labour Law?  

MR LEWIS:  Yes,  Discr iminat ion Law.  

COURT:  Essent ia l  Discr iminat ion Law? 

MR LEWIS:  Ja,  r ight ,  r ight .  

COURT:  Who is the f i rst  author?   20 

MR LEWIS:  Dupper.  

COURT:  Dupper. 

MR LEWIS:  Dupper.  

COURT:  Ockie(?) Dupper ja.   Okay.   I  know the work.  

MR LEWIS:  Alr ight :  25 
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 “ In South Af r ica direct  . . . ( intervent ion)”  

COURT:  You don' t  have a page number,  do you?  

MR LEWIS:  H'm, do I?  Djuu. . .   Not . 

COURT:  Okay but quote i t .    

MR LEWIS:  There's a 42.   I t  might be page 42.  5 

COURT:  Okay.  

MR LEWIS: 

“ In South Af r ica ,  d irect  d iscr iminat ion is said to occur 

when people are not  t reated as individuals.   I t  occurs 

when character ist ics,  which are general ise d assumpt ions 10 

about groups of  people,  are assigned to each individual 

who is a member of  that  group, i rrespect ive of  whether 

that  part icular individual d isplays the character ist ics in 

quest ion. ”  

The exact  words appear in Leonard Dingler Employee 15 

Representat ive Counci l  & Others v Leonard Dingler (Pty)  Ltd & 

Others (1997) 11 BLLR 1438.   I t 's  one of  the reports.  

COURT:  131?   

MR LEWIS:  1438. 

COURT:  1438. 20 

MR LEWIS:  Also the fo l lowing paragraph f rom Essent ial 

Discr iminat ion Law is useful .  

“First ly,  an employer may feel  comfortable in h is or her 

b igotry.   Secondly,  i t  may be that  the employers feel  that 

they are act ing in the best interests of  the group or 25 
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“employee they are,  in fact ,  d iscr iminat ing against .   

Third ly,  the discr iminat ion may also be based upon an 

ingrained stereotype, which is accepted as „general  

knowledge‟.   Fourth ly,  an employer may feel  safe in 

re l iance on the prejudices of  co -employees as mot ivat ion 5 

for i ts,  supposedly inevi table,  conduct.   In the f i f th p lace, 

the employer may discr iminate overt ly,  but  feels that  i t  is 

doing so on a neutra l  basis or for a praiseworthy 

purpose.  Last ly,  and th is is perhaps especia l ly t rue of  

South Af r ica,  an employer may simply be caught by the 10 

t imes.”  

 Now I  f ind th is,  for me i t 's  a very helpfu l  way of  looki ng 

at  the,  at  the problems faced by someone who's being 

discr iminated and is a l leging discr iminat ion.   I  don' t  th ink 

there 's any contest  that  I  have been stereotyped.  In fact ,  I 've 15 

been stereotyped to the degree where  the respondent has 

made assert ions as  to what k ind of  Jew, what part icular Jewish 

observance I  am expected to be pract is ing.   They have 

maintained that  the issue was a Saturday morning and I 've 

countered that  my –  I  have no issue with Saturday morning.  20 

This is not  the same case as the –  that  was brought 

before the Canadian Court  in Simpsons-Sears.   This is not a 

very Orthodox, u l t ra -Orthodox Jew maintain ing that he was 

forced to work on a Saturday morning.   I  have merely 

maintained that  i t  is  the t radi t ions and customs and my 25 
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pract ice to observe the Sabbath on a Fr iday evening and that 

any test  with regard to reasonable accommodat ion and the 

inherent requirements of  the job need to tackle the experience 

of  a Jew such as myself .   I 'm not an isolated example of  

Judaism.  I 've shown –  there 's evidence before the Court  and 5 

the respondent has agreed that  such evidence exists,  that 

there is a school of  thought that  would put  me essent ia l ly at  

the centre of  Progressive Judaism.  

COURT:  Where is that?    

MR LEWIS:  I t  was brought before Your –  M'Lord today.  10 

COURT:  Is that  in the document?    

MR LEWIS:  Today.  I t  was.. .  

COURT:  The agreed facts?    

MR LEWIS:  The agreed upon facts.  

COURT:  Ja.   The cal led evidence.    15 

MR LEWIS:  Cal led evidence.   

COURT:  W il l  you refer me to the actual  paragraph?   

MR LEWIS:  Yes. 

COURT:  I t 's  on page, the pleadings bundle page 130.   

MR LEWIS:  “Evidence”,  so are we referr ing here to the 20 

document cal led Evidence? 

COURT:  Yes.   I t 's,  can you just . . .?   

MR LEWIS:  Point  1 is that :    

“Judaism is not  monol i th ic.   There are many ki nds of  

Jews, Ashkenazim ,  Sephardim ,  Kohanim ,  Levi tes and 25 
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“ there are many legal def in i t ions of  Jewishness. ”   

COURT:  I  just  want,  I  don' t  want you to read out the whole 

document.    

MR LEWIS:  Right .  

COURT:  Just,  won' t  you just  te l l  me where i t  is  where you  5 

make these points?    

MR LEWIS:  Sorry.  

COURT:  The point  that you made that you said there 's 

evidence:  There is evidence that  p laces me in the middle of  

Progressive Judaism.  Isn ' t  that what you were al leging?  10 

MR LEWIS:  Yes.   5,  point  5.    

“Whi le observance of  the Sabbath can be considered an 

essent ia l  tenet of  Judaism and part icular ly Orthodox 

Judaism, abst inence f rom work is not  a fundamental 

tenet but  rather a pr incip le of  Progressive Judaism in the 15 

Reform Movement.   According to the tenets of  Reform 

Judaism i t  is  a mitzvah  to abstain f rom work on the 

Jewish Sabbath and th is abst inence is not a 

commandment per se ,  nor l is ted as one of  i ts 

fundamental  pr incip les such as bel ief  in a Supreme Being 20 

or Creator.   Since the Torah  was wri t ten by human hands 

with d ivine inspirat ion according to the language of  i ts 

t ime, Reform Judaism regards the 613 mitzvot  associated 

with the Twelve Commandments as the product of  human 

interpretat ion.   In other words the mitzvah  in  th is case is 25 
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“a tradi t ion,  the recommended course of  act ion based 

upon a commandment in which an adherent receives and 

imparts spir i tual  meri t  or not .   L ikewise,  the Sabbath is 

t reated by many Jews as a br ide and i t  is  considered a 

mitzvah  for a husband and wife to engage in sexual 5 

intercourse on a Fr iday night .   The appl icant would be in 

a s imi lar predicament i f  the respondent was demanding 

conjugal r ights and not performance of  services on a 

Fr iday evening.   More to the point,  the commandment 

referred to is a posi t ive in junct ion,  „Observe the Sabbath 10 

and keep i t  holy ‟ ,  and i t  is  not  a negat ive mitzvah ,  for 

example,  „Thou shalt  not  work on the Sabbath ‟ .   Those 

words do not appear in the Ten Commandments.   The 

Torah ,  may be argued, does not prohib i t  work per se .   

Rather,  i t  restr icts labour in terms of  melacha .   Be that 15 

as i t  may, there are 39 categories of  work or melachot . . . ”   

Or  melachot ,  however one wants to pronounce the Hebrew.  

“ . . .which are to be avoided by str ict  adherence of  the 

Jewish fa i th and elucidated by the formulators of  the 

Talmud . ”  20 

I  can go on to point  6.  

COURT:  I  mean, i f . . .   You just  wanted to –  I  just  wanted you 

to te l l  me where you re l ied on or what you re l ied on, so. . .            

MR LEWIS:  Right .    

COURT:  So i t 's . . .  25 
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MR LEWIS:  So there is,  my views aren' t  contrary to 

Progressive Judaism.  In fact ,  they are very much a part  of  the 

Progressive out look.  

COURT:  Okay.   

MR LEWIS:  Right .   So appl icant has –  I  have al leged direct 5 

d iscr iminat ion in terms of  sect ion 6 of  the Employment Equity 

Act  on the grounds of  re l igious and pol i t ical  af f i l ia t ion.    

“The facts of  the discr iminat ion and unfairness thereof 

have been recorded in several  documents before the 

Court .   The fact  that  respondent has taken except ion to 10 

the appl icant 's pract ice of  observing the Sabbath in the 

manner in which he chooses, is surely evidence of  the 

unfairness of  the matter.   Furthermore,  there is no 

object ive cr i ter ia for the dismissal and consequent fa i lure 

to renew a contract  for a prohib i ted reason.”  15 

I  have received absolute ly no clar i ty on th is point .   There 's 

been nothing in wri t ing.   Despite my correspondence and 

demands there 's been absolute ly no clar i ty on the issue of  the 

contract .   In fact,  the contract  hasn't  even appeared in court.   

A reasonable facsimi le that  I  would presume is a f raudulent 20 

version of  the original  document since i t  c lear ly bears my 

signature but  not,  i t  hasn' t  been countersigned on var ious 

pages.  None of  the amendments that  were tabled were 

included.  That document instead has been brought before the 

Court .  25 
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 In my f i l ing sheet, h 'm, I ' l l  f ind i t .   I  just  want to go back 

to my or iginal  f i l ing sheet.   Point  5,  the legal issues that  ar ise 

f rom the facts that have been put before the Court. . .  

COURT:  Just  hold a second.   I t 's point  5.   

MR LEWIS:  Right .  5 

COURT:  Page 5 of  the pleadings bundle.  

MR LEWIS:  Right .   

“5.1 The legal issues are the discr iminatory system or 

pol icy as appl ied by respondent amounts to unfair 

d iscr iminat ion as prohib i ted by sect ion 6 of  the 10 

Employment Equity Act  55 of  1998. 

5.2 The harassment set  out  above amounts to unfai r 

d iscr iminat ion and is prohib i ted by sect ion 6 of  the 

Employment Equity Act .    

Fai lure. . . ”  15 

And th is is  for me quite important.  

“5.3  The fa i lure of  respondent to renew appl icant 's 

contract  for the above reasons is a lso prohib i ted by 

sect ion 6 of  the Employment Equity Act . ”  

In fact ,  there is no escape f rom the terms of  the Act.   There 's 20 

no escape f rom the Labour Relat ions Act.   In fact ,  there is no 

escape f rom the founding pr incip les of  the Const i tut ion.   The 

respondent is obliged to uphold the documents tha t  have 

created our nat ion.  

 I  cont inue.  Not only have I  a l leged that  there 's d irect 25 
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d iscr iminat ion in terms of  sect ion 6 on the grounds of  re l igious 

and pol i t ical  af f i l iat ion,  I 've a lso al leged indirect d iscr iminat ion 

with regard to the abuse and unfavourable t reatment meted out 

by the respondent as a result  of  newsroom pol icy.    

“ I t  is  c lear that the apparent neutra l  pol icy at  the 5 

newspaper concerned did nothing but re inforce the 

stereotypes and racia l  d ivis ions of  which the respondent 

stands accused and that  th is pol icy has had the result  of  

in(?) forming both direct and indirect  d iscr iminat ion 

against  the appl icant ,  s ince i ts fa i lure to part ic ipate in or 10 

accept the pol i t ical  and re l igious bel iefs and pol i t ical 

mores  of  the respondent has cast  the respondent in an 

unfavourable l ight  and has led to dispari ty in t reatment 

as an individual and to a s i tuat ion in which negot iat ion in 

terms of  the contract  resul ted in d ismissal and/or 15 

ei ther/or(?) an inval id terminat ion.”  

Which I  have also said was an inval id te rminat ion of  a contract 

which was in any event inval id for the reasons that  I 've a lready 

given.  

“The appl icant does not carry the onus to prove direct 20 

discr iminat ion.   The onus is on the respondent to prove 

that  the discr iminat ion was fa ir . ”  

This was the essence of  the Harksen test .     

“The appl icant has sought the ant ic ipated costs of  h is 

contract  of  employment at  the amount tendered by the 25 
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“respondent. ”  

In other words 12 months' . . .  

 I  just  wish to quote f rom the fol lowing, Demons of  

Apartheid  by Ceci l  Ngcokovane.  I t 's  in my –  i t 's  part  of  my 

pleadings,  the  response to amendment.   Don' t  know what page 5 

i t  would be on.    

COURT:  You must give me the page number,  p lease.   

MR LEWIS:  I f  I  can f ind i t  in  the pleadings.   I t  would be page 

108 in the pleadings and  i t 's  point  70.1:  

“Proponents of  Apartheid use an array of  euphemisms 10 

and/or other subthemes in their  art iculat ion and 

just i f icat ion of  i t .   For example ,  euphemisms such as 

„mult inat ional development ‟ ,  „plural ist  democracy ‟ ,  

„paral le l  development ‟ ,  „vert ical  d i f ferent iat ion ‟ ,  „ f r iendly 

nat ional ism ‟ ,  „good neighbour ‟ ,  etc are more f requent ly 15 

used by Af r ikaner ideologues than the term Apartheid 

i tsel f . ”  

We've heard evidence that  there was a dispute regarding 

the re ject ion of  several  stor ies.   I t  is  my evidenc e before the 

Court  that  the respondent used the fo l lowing euphemism in 20 

their  re ject ion of  the work.   They euphemist ical ly referred to 

the re ject ion as an act  of  p lagiar ism.   

There 's evidence before th is Court  that  I  complained, 

when I  complained to the respondent an evaluat ion meet ing 

was cal led which I was subject  to var ious forms of  abuse.   The 25 
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abuse experienced by the appl icant is ent i re ly in keeping with 

the euphemisms and the t ragedies and pett iness and the 

banal i ty of  evi l  that  is the cr ime of  aparth eid.   This is not  an 

isolated company working,  cut  adr i f t  f rom the histor ical 

context .   This is a company which I 've demonstrated has an 5 

inherent problem with i ts or iginat ion in an apartheid era.  

There should be a higher level  of  standard at tached to 

such seria l  perpetrators of  racism.  This is not  a company that 

has a c lean bi l l  of  health f rom the TRC.   The chain of  shame 

that  I 've referred to is a very real ,  present danger that  i f  lef t  10 

unstopped the,  th is,  the prejudice  meted out towards my ki th 

and kin,  my fe l low ci t izens wi l l  cont inue unless the Court  takes 

some kind of  –  the necessary –  an order for rect i f icat ion of  

some sort .  

I f  i t  p leases the Court ,  I  don' t  bel ieve there is any 15 

guidance f rom any texts guid ing me with regards the re l igious 

issues that  were ra ised, the manner in which the terminat ion 

occurred.   I 'm going to perhaps see whether I  can go back to 

my notes here.   Alr ight ,  the appl icant has(?) that  the evidence 

would have to have been produced in terms of  the Employment 20 

Equity Act .   He's ta lked about reasonable inferences that  can 

be made as consequences of  hours and pol ic ies at  the 

company and the th ird issue was the consequences of  pol icy 

or pract ice of  Robbie Jansen's art ic le was th is d iscr iminatory ,  

racia l  d iscr iminat ion.  25 
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I t  is  a l leged tha t  I  have a persecut ion complex,  that  a l l  of  

th is can only happen to the appl icant.   I t  is  an inexorable 

result  of  my own conduct as an individual;   that the legacy,  the 

system of  apartheid has absolute ly no part  to p lay in anything 

which t ranspired;   that  he said that the employer is lawful ly 5 

ent i t led to set  hours that sui ts the business.    

I  f ind i t  qui te interest ing the way that  the employees are 

denied fundamental  r ights and digni t ies through logical  

gymnast ics,  that the respondent is –  ta lks about the 

d i f ferent iat ion;   was there an obl igat ion imposed by any of  the 10 

re levant acts;   was I  t reated dif ferent ly.   You know th is can 

only –  i t 's  only something that  occurred to me, no -one else at 

the company.   

For me the issue in my mind real ly is th is one of  

reasonable accommodate of  one's pol i t ical  or re l igious views.   15 

Was there reasonable accommodate?  Were the act ions of  the 

company reasonable?  Were their  act ions something one could 

expect f rom a growing, successful ,  mult inat ional concern or 

were those act ions more in keeping with the old order?   

A company in which the discr iminat ion texts that  I 've 20 

referred to ta lks about where t ime has essent ia l ly passed them 

by,  caught amongst the scheme of  th ings .   The labour laws 

have evolved, the socia l  context ,  socia l  mores  have evolved 

but  the respondent essent ia l ly,  the divis ion in the company 

refused to change.  25 
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So the quest ion is,  are there any legal obl igat ions that 

are set  by the,  e i ther the contract  of  employment?  Are there 

any dut ies that  the. . .?  You know I  f in d th is work “worker” qui te 

a strange word.   I t  seems to re legate workers to nonent i t ies.  

Are there any dut ies or obl igat ions conferred by a contract  of  5 

employment on the employer vis-à-vis  the employee and vice 

versa?  Does the Act confer any obl igat ions and duties with 

regards to reasonable accommodat ion,  inherent requirements 

of  the job? 

I  would l ike to vis i t  some of  the case law that I  bel ieve is 10 

in my favour as a. . .   The Court  should be wel l  aware of  the Auf 

Der Heyde v Universi ty of  Cape Town  [2000].   I t 's  l is ted  in the 

BLLR page 87 –  877, sorry,  in which:  

“A reasonable expectat ion of  renewal was held to exist ,  

despite a d iscla imer „of any commitment to a permanent 15 

appointment ‟  which suf f ice to negate any such 

expectat ion on the part  of  the employee si nce i t  could 

reasonable be inferred f rom the advert isement for the 

posi t ion that  such extension would be dependent upon 

the fu lf i lment of  certa in condit ions.   I t  can reasonably be 20 

inferred that  the Court  has a duty  to protect  employees 

f rom discr iminat ion and negot iat ion of  contract .    

North East Cape Forests v SAAPAWU & Others [1997] 6 

BLLR 711: 

„Where there is a conf l ict  between  contractual 25 
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„princip les in the pr imary objects of  the Act the 

lat ter should prevai l .   In the facts of  the case i t  was 

found that  the object  of  orderly col lect ive 

bargain ing and ef fect ive expression of  the 

fundamental  r ights to str ike would be f rustrated by 5 

re lying purely on the ru les of  contract .   However,  in  

constru ing a statute on any basis,  the language 

used in the statute canno t be ignored. ‟  

In Dimbaza Foundries Ltd v CCMA & Others [1999] BLLR 

779 the purposive approach versus the l i tera l ist -cum-10 

intent ional ist  approach was explored.  Suff ice to say al l  

texts should be read in the context  of  re levant purposes 

of  the Act. ”  

Those are the purposes that I 've a lready referred to which 

have formulated and maintained the new dispensat ion in which 15 

labour is regulated,  not  in terms of  the Canadian ethos or even 

the ethos of  the United Stated,  but  with in our own democrat ic 

revolut ion.  

“ In McInnes v Technikon Natal  [2000] BLLR 701 i t  was 

held . . . ( intervent ion)”   20 

COURT:  So what year,  sorry?  2000?       

MR LEWIS:  Yes. 

“ . . . i t  was held that  the fa i lure to renew a f ixed - term 

contract where there was a reasonable expectat ion of  

permanent appointment const i tuted an automat ical ly 25 
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“unfair  d ismissal where the refusal to appoint  the 

employee on a permanent basis was because of  race.   

Appl icant therefore admits that  he was employed in terms 

of  an agreement with the respondent as a layout sub  and 

that  there was a reasonable expectat ion of  permanent 5 

employment.  The Court  should f ind on the basis of  the 

evidence before i t  that  there was an automat ical ly unfair  

d ismissal and al though th is isn ' t  the nature of  the case 

before i t ,  that  certa in ly there was a fa i lure to renew a 

contract  of  employment for a prohib i ted reason and the 10 

reason being discr iminat ion.   This is the purpose of  the 

Employment Equity Act .   I t  is  to prevent on -going 

discr iminat ion according to the l is ted grounds.”   

I  would be faced with a s imi lar problem if  I  was applying for a 

job at  the respondent and experiencing the fa i lure to enter into 15 

an employment re lat ionship for s imi lar reasons.   

“ In summing up the respondent 's views of  the above 

matter vis-à-vis  the law of  contract  and labour law,  the 

old system of  s lavery and servi tude is over.   We now 

have a democracy in which al l  South Af r icans enjoy 20 

inal ienable r ights and no document, however pernic ious, 

badly worded or misinterpreted can derogate f rom th is 

basic fact . ”  

Just  with regard to the dai ly and weekly rest  per iod :  

“Respondent is required to conform to the Basic 25 
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“Condit ions of  Employment Act  75 of  1997 and in 

part icular :  

-    sect ion 7 :  Regulat ion of  working t ime ; 

-    sect ion 8 :  Interpretat ion of  day;  

-    sect ion 9:  Ordinary hour of  work;  5 

-    sect ion 10:  Overt ime;  

-    sect ion 12:  Averaging of  hours of  work;  

-    sect ion 13:  Determinat ion of  hours of  work. . . ;  

-    sect ion 14:  Meal intervals. . . ”  

And so i t  goes on and on.    10 

 “Respondent wishes.. . ”  

Oh sorry,  appl icant gosh.  

“Appl icant wishes to draw the respondent 's –  the Court 's 

at tent ion to sect ion 15:  Dai ly and weekly rest  per iod. ”  

I t  says there:  15 

 “(1)  An employer must a l low an employee - 

(a)  a dai ly rest  per iod of  at  least  twelve 

consecut ive hours between ending and 

recommencing work;    and 

(b)  a weekly rest  per iod of  at  least  36 consecut ive 20 

hours which,  unless otherwise agreed 

upon(sic),  must include Sunday. ”  

I 'm not hearing f rom the respondent that  there was a fa i lure to 

determine the day of  rest .  

COURT:  I  don' t  understand the re levance of  th is.   You've not 25 
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ra ised the issue.  Are you.. .?         

MR LEWIS:  Sorry,  have I  not  ra ised th is issues?  

COURT:  H'm, I  mean, how is th is re lated to your 

d iscr iminat ion cla im?   

MR LEWIS:  I t 's  with regards to the issue of  the hours in my 5 

f i l ing sheet.   I  th ink I  put  i t  in  my f i l ing sheet.  

COURT:  You cal l  i t  your f i l ing sheet.. .  

MR LEWIS:  ( Indist inct) .  

COURT:  But in essence the f i l ing sheet merely states that 

your statement of  c la im has been f i led.     10 

MR LEWIS:  Right .   Yes.  

COURT:  I t 's  real ly your statement of  c la im that  you're ta lk ing 

about.    

MR LEWIS:  Oh th is reminds me of  the. . .  

COURT:  The statement of  case, r ight .    15 

MR LEWIS:  Of the case.  

COURT:  But the.. .   

MR LEWIS:  Yes,  I 've a l leged certa in forms of  harassment 

which occurred at  the company.  I 've a l leged.. .  

COURT:  Yes I . . .  20 

MR LEWIS:  Sorry? 

COURT:  Ja.   So I  just  don' t ,  I 'm not want ing to restr ict  your 

argument .   The quest ion is just  what has th is got  to do with i t?   

What does the BCA have to do with your c la im?   

MR LEWIS:  H'm it 's . . .   I  just  fa i l  to understand the arguments 25 
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of  the inherent. . .   I t 's  an argument based upon the inherent 

requirements of  the job which has presumably been raised as 

a defence and that  the Court  has to essent ia l ly determine 

whether working 14-hour days seven days a week , whether you 

know, the parameters,  whether that  was an inherent 5 

requirement of  the job or whether in fact  i t  was an act  of  

d iscr iminat ion and essent ia l ly an at tempt to harass and 

int imidate to force compl iance towards an evi l  p lan and the 

pol i t ics of  pate rnalism and racia l  superior i t y st i l l  ru le the game 

of  media in the Cape.  10 

 The respondent has made certa in concessions before 

th is Court .   They've conceded essent ia l ly that  there was an 

appointment  at a certa in t ime in the morning.   They've 

conceded that . . .  

COURT:  No, I  don' t  th ink they ever conceded that i t  was an 15 

appointment but  they did. . .  

MR LEWIS:  ( Indist inct) .   That i t  was a t ime.. .  

COURT:  The issue was that . . . ,  you led evidence to the fact 

that  you had to get up at  half  past  four in the morning.    

MR LEWIS:  Right .  20 

COURT:  And they didn' t  contest  i t ,  so that 's hardly a 

concession but st i l l .   But nevertheless,  your evidence is on 

record,  that  you had to get  up early in the morning.  

MR LEWIS:  Right .  

COURT:  And that . . .   I 'm at  th is stage, by deal ing  with the 25 



MR LEWIS 
C 8 8 / 2 0 0 7  

274 ADDRESS 

 

06.11.2009/14:58-16:14EdB / . . .  

absolut ion f rom the instance I 'm not real ly deal ing with the 

t ruth of  i t .   I 've got  to take i t  as,  unless i t 's  inherent ly 

improbably,  take it  as t rue.   So you've given evidence to the 

fact  that  you had to get  up at  half  past  four in the morning a nd 

I  d idn' t  hear them in their  cross -examinat ion suggest ing that 5 

you didn' t  have to get  up at  that  t ime.      

MR LEWIS:  Right .  

COURT:  There might be an argument of  whether i t 's  f ive 

o 'c lock in the morning or 5:30 in the morning,  but  early in the 

morning,  there 's no dispute.   10 

MR LEWIS:  They've also conceded that  there was an issue 

with the re l igious out look,  that  such a dispute did in fact  occur.  

There 's no arguing that th is d ispute didn' t  happen.  

COURT:  When you say dispute didn't  happen, when?  

MR LEWIS:  On the 30 t h  of . . .  15 

COURT:  On 30 May?  

MR LEWIS:  Ja i t . . .   So there 's no dispute as to the fact  that 

the evaluat ion meet ing did in fact  occur .   There 's a d ispute as 

to the exact  nature of  the –  what was said.   We have no way of  

actual ly knowing.  There  was no record.  20 

COURT:  No but your version is the version that 's present 

before the Court .  

MR LEWIS:  My version,  r ight .   So my version is the version 

that  on the balance of  probabi l i ty. . .  

COURT:  No, there 's no balance of  probabi l i ty.   There's just  a 25 
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version.    

MR LEWIS:  Not? 

COURT:  You've got your version .   There 's no. . .   They've put a 

contrary version and you denied i t  and so your version stands.    

MR LEWIS:  Right .  5 

COURT:  That you were abused, but  that  you did swear back 

and that  you were physical ly  removed f rom the premises.   

That 's the version.   That 's your version.   

MR LEWIS:  H'm... ,  and that  there was an issue with regard 

the overt ime. 10 

COURT:  Yes, no both issues were also ra ised.  

MR LEWIS:  Right .  

COURT:  That 's your version.  

MR LEWIS:  Yes.   So the circumstances of  the terminat ion of  

the contract  point to d iscr iminat ion.  The Court  is obl iged to 15 

f ind on the basis of  the facts before i t  that  there was 

discr iminat ion or di f ferent iat ion based upon ei ther my pol i t ical  

bel ief  or my re l igious out look  or both.  

COURT:  How does i t  terminate?  I  mean how does i t  point to 

d iscr iminat ion? 20 

MR LEWIS:  The issue is whether there was disparate 

t reatment or d if ferent iat ion.  

COURT:  Wel l  okay,  so now disparate or d if ferent iat ion. . .  

MR LEWIS:  Yes,  there was di f ferent  –  I  was t reated dif ferent ly 

f rom any other individual.   There 's no denying.   Essentia l ly the 25 
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respondent is saying I  was t reated so di f ferent ly because I 'm 

just  a d if ferent  person.  But th is should –  i t 's  just  an.. .    I t  had 

–  i t  amounts to nothing.   The Court  should just  ignore i t  and 

I 'm maintain ing that  th is d isparate treatment was in fact  the 

very essence of  the prejudice and discr iminat ion experienced 5 

by struggle journal ists,  by anyone hold ing a contrary opin ion to 

the opin ions of  the respondent.   I t 's  not  just  on the basis. . .  

COURT:  So what you're arguing is that  the,  that  as a struggle 

journal ist  and as a Jew you were t reated dif ferent ly f rom non -

Jews and non-struggle journal ists?    10 

MR LEWIS:  Precisely.  

COURT:  Okay wel l  can you te l l  me how?    

MR LEWIS:  Wel l  for. . . ,  wel l  for starters the Court  has already 

made a f inding with regard to the . . . ( intervent ion)  

COURT:  I  haven' t  made any f indings.  15 

MR LEWIS:  Hang on, with regard to the non -existence 

. . . ( intervent ion)  

COURT:  Mr Lewis.   Mr Lewis.    

MR LEWIS:  Sorry,  can I f in ish?  Can I  f in ish?  

COURT:  Mr Lewis.    20 

MR LEWIS:  Sorry.   

COURT:  I  am in charge of  th is court .  

MR LEWIS:  Yes. 

COURT:  You wi l l  l is ten to me.   Now on two or three 

occasions.. .   25 
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MR LEWIS:  H'm. 

COURT:  . . .you've interrupted me and I want to warn you that 

you are sai l ing very c lose to the wind here.  

MR LEWIS:  Right .  

COURT:  I  control  the court .   You wi l l  l is ten to me and if  I  5 

interrupt  you, you wi l l  stop speaking.   

MR LEWIS:  Sorry M'Lord,  I  must apologise.   I  just  f ind i t  

except ional ly d i f f icul t  to maintain c lar i ty of  my th inking.  

COURT:  I  have, I  have t r ied.   I  have given you the leeway to 

speak.  I  have not interrupted you.  I 'm now want ing just  to ask 10 

you in what way does the fact  that  you're a Jew and a struggle  

journal ist ,  in  what way were you treated dif ferent ly f rom non -

Jews and journal ists who did not  have the struggle background 

that  you cla im?   

MR LEWIS:  I  have to,  I  have to,  h 'm, assume that  the lack of  a 15 

plan or a pol icy of  reasonable accommodat ion for my views is  

evidence of  a fai lure,  general  fa i lure on the part of  the 

respondent.   Whether i t  is  a fa i lure to understand the inherent 

requirements that  a Jew, inherent observance or t radit ions or 

pract ices of  a person such as me or their  fa i lure to understand 20 

the problems that  a person f rom a struggle background might 

experience. 

COURT:  So the l ink for you is the lack of  a p lan or pol icy 

which is an agreed fact ,  ar is ing f rom yesterday's d iscussion?   

MR LEWIS:  Wel l th is is,  yes,  th is is an agreed.. .   We've al l  25 
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agreed that th is pol icy of  reasonable accommodat ion doesn' t  

exist  at  Media 24 and I 've made further. . . ,  a l leged essent ia l ly 

that  the current  pol ic ies in terms of  the prospectus. . .   There 

are pol ic ies at  the company.  This is not ,  you know I  f ind i t  

very strange that  on the one hand the prospectus for Media 24 5 

refers to pol ic ies,  codes but these codes and pol ic ies haven' t  

been brought before the Court .  

COURT:  No, we've agreed that  they. . .   Yesterday we agreed 

that ,  I  mean Mr Kahanovitz got  up and said there are no 

pol ic ies on reasonable accommodat ion.    10 

MR LEWIS:  Precisely.  

COURT:  For re l igious minori t ies.    

MR LEWIS:  Right .  

COURT:  So there isn ' t  such a pol icy.  

MR LEWIS:  Right  so in the absence of  such a pol icy.  15 

COURT: Ja and that 's the inference that  I  –  that  you're drawing 

f rom? 

MR LEWIS:  Right  yes,  yes and the. . .   Right .  

COURT:  I t 's  the absence of  the pol icy.    

MR LEWIS:  In the absence of  such a pol icy one can only 20 

presume the t ruth of  the matter,  of  my version of  events.   But 

the –  th is in ef fect  is an example of  the f i rst  t ime in the 

country's h istory in which a Jew has presented himself  wi th h is 

bel iefs.   There 's no pr ior experience on the parts of  the 

appl icant,  sorry the respondent.   There 's no,  there's no. . .   25 
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Their  t radi t ion and cul ture inculcated by their  brotherhood in 

the Broederbond, in the Afr ikaner  volk  has essent ia l ly 

neglected to incorporate persons such as myself  and that  I  

have a r ight  to request protect ion f rom the Court in the 

negot iat ion of  the terms of  my contract  according to bet ter 5 

terms, terms that  are not  d iscr iminatory.    

 I t 's  pret ty c lear that  the respondent is at tempt ing to h ide 

something.   The clause referred to was an egregious clause  

based upon prejudice .   I t 's  completely contrary to the Act.   I f  

the document cal led the contract  of  employment was such a 10 

model document i t  would have been presented before th is 

Court .   There would be no quest ion as to i ts val id i ty.   I t  would 

be a model of  compl iance with the legis lat ion.   We would be 

referr ing to i t  as –  in  glowing terms.  You would  have clauses 

there that  gave employees such as myself  reasonable 15 

accommodat ion.  

 So in summation of  my argument,  because I  don' t  bel ieve 

I  can cont inue along th is t rack,  i t 's  just  for me very hurt fu l .   I 'm 

represent ing myself .   I 'm not an at torney and i t ' s  an emot ional 

issue.  In summation,  the Court  is obl iged on the basis of  20 

evidence before i t  to f ind that  the respondent unlawful ly 

contravened sect ion 6 of  Act  55 of  1998 by applying a 

discr iminatory pract ice and harassing the appl icant and that 

the respondent unlawful ly fa i led to renew appl icant 's contract 

due to a arbi t rary prohib i ted reason.  Thank you very much.  25 
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COURT:  Now Mr Lewis,  I  just  want to ask you just  some 

quest ions quickly.   You need to respond to Mr Kahanovitz's  

arguments.   What you've real ly done is to some extent you've 

addressed them but you've real ly argued your own case and I 

th ink you, of  course just  need to respond to h is arguments.   He 5 

ident if ied three quest ions and that ,  the f i rst  quest ion which I  

th ink you have addressed.. .  

MR LEWIS:  Yes. 

COURT:  . . .which is that  i t  concerns the fa i lure to renew the 

contract  on grounds of  re l igious or pol i t ical  bel ief ,  a lr ight?   10 

MR LEWIS:  Right .  

COURT:  And as I  understand your argument,  so for c lar i ty 

purposes what you are saying is that  i f  you t ake the context , 

you take the conduct of  the meet ing on 30 May.  No, you take 

the context ,  you take the issues that  were ra ised on 30 May 15 

and ef fect ively they did not  renew your contract  for grounds, 

on grounds of  re l igious pract ice and pol i t ical  bel ief .   Is that .. .?  

MR LEWIS:  Precisely ja.  

COURT:  Ja.   Then the second one is on hours worked.  The 

quest ion is that  you were discr iminated against by working on 20 

the Shabbat ,  on the Fr iday.  

MR LEWIS:  Right , r ight .  

COURT:  And the th ird one is on that  you were discr iminated 

against  on grounds of  pol i t ical  bel ief  and your evidence of  that 

is that  your two art ic les,  the Jimmy Dludlu art ic le and the 25 
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Robbie Jansen art ic le were re jected because i t  was racia l ly 

d iscr iminatory.   Now you've addressed the f i rst  two quest ions.  

I  just  want to ask you f i rst ly,  those are the three quest ions that 

have to be dealt  wi th,  is  that  correct?  And the second is I  

th ink you need to address me on your arguments in relat ion to 5 

the two spiked art ic les.   

MR LEWIS:  Right .  

COURT:  So let me just  ask the f i rst  quest ion.  

MR LEWIS:  H'm. 

COURT:  Are those the three pr incipal  issues that need to be 10 

addressed by me in th is matter?  

MR LEWIS:  My gosh.   H'm, the problem is , is how I 

. . . ( intervent ion)  

COURT:  Please, p lease stand up, Mr Lewis.  

MR LEWIS:  Sorry.   H'm, I  agree that  the Shabbat  hours,  that 15 

issue def in i te ly has to be dealt  wi th.   The...  

COURT:  And the refusal to renew your contract?   

MR LEWIS:  Yes. 

COURT:  Is the second issue.  

MR LEWIS:  Right .  20 

COURT:  Alr ight  and the th ird issue is the spik ing of  two 

art ic les.  

MR LEWIS:  Ja the problem with that  is there 's an attempt to 

sort  of  subsume these art ic les to sort  of  through sleight  of  

hand to turn th is issue into less of  an issue  that  the. . .  25 
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COURT:  Wel l ,  what would you l ike to. . .?     

MR LEWIS:  The issue, the issue...  

COURT:  Okay l isten,  the issues we haven' t  addressed yet ,  Mr 

Lewis.   

MR LEWIS:  Right .  The issue is that  . . . ( intervent ion)  5 

COURT:  Mr Lewis. . .    

MR LEWIS:  Alr ight  sorry.  

COURT:  You haven' t  addressed i t .    

MR LEWIS:  Yes. 

COURT:  So wi l l  you now please address . . . ( intervent ion)  10 

MR LEWIS:  Can I  address that?  

COURT:  The issue of  the art ic les.    

MR LEWIS:  Alr ight .   The art ic les, the two re jected art ic les 

were re jected with in a broader context  of  a –  an appointment 

that  occurred between myself  and Rashid Lombard.  I 've –  15 

there were –  I 've got  correspondence between myself  and 

Annel ien Dean and correspondence f rom Rashid Lombard .  

There 's a broader context .   I 've i l lust rated there 's a chronology 

associated with the case.   

 I  was requested by Ms Dean to supply,  at  f i rst  i t  was the 20 

heart  and soul of  the community and then i t  was a quest ion of  

the demographics associated with that  community.   I  bel ieve 

I 've made some attempt to i l lustrate the problems faced by the 

demographics.   I 've ra ised the point  that  a neutra l  pol icy in the 

newsroom would merely ref lect  back the demographics as they 25 
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have been constructed by the Group Areas Act and the 

inequal i t ies experienced by those communit ies.  

 I 've a lso said that  one can no longer presu me that  those, 

the former areas which are so -cal led Coloured areas,  that 

those areas are at tached to any racia l  group or category.   5 

Those are assumpt ions that one makes through a pr ism that  is 

suppl ied to us as South Af r icans as a result  of  our h istory.   

I 've a lso said. . .   Sorry.  

MR KAHANOVITZ:  M'Lord,  excuse me.  Might I  just  be 

excused for one minute without d isrupt ing the proceedings,  for 10 

a comfort . . .?  

COURT:  Yes. 

MR KAHANOVITZ:  My at torney can remain.  

COURT:  Yes certa in ly ,  Mr Kahanovi tz .  

MR KAHANOVITZ:  Thank you. 15 

COURT:  Mr Lewis,  you can cont inue.  

MR LEWIS:  Can I  cont inue? 

COURT:  Yes certa in ly.    

MR LEWIS:  So the issue of  the demographics resulted f rom 

the request f rom Ms Dean to supply her with the heart  and 20 

soul.   There was an at tempt to resol ve the problems that  were 

encountered in product ion.   I  jo ined a company that  ostensib ly 

was moving forward.   We agreed that  the jazz coverage was 

one area which no-one could presume that ,  you know, jazz is 

universal .   This is exact ly why my words to Annel ien:   Jazz is  25 
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universal .   There 's no such th ing as black jazz or white  jazz or  

coloured jazz.  

 Instead Ms Dean, because of  her bel ief  in her racia l 

superior i ty and her issues with her volk  and her target market 

and her experience in the company, decided to  take a very 5 

d i f ferent  tack.   When the f i rst  art ic le was presented to her she 

didn' t  just  re ject  i t  because of  a qual i ty issue and no -one is 

contest ing that  the –  my part ,  that  the qual i ty wasn' t  a 

problem.  No doubt,  in any newsroom issues of  qual i ty ar is e.    

 No, she re jected my story for completely spurious, 10 

groundless,  baseless reasons.  She essent ia l ly wrote of f  the 

ent i re project  as an invent ion,  as an act  of  p lagiar ism, an act 

of  imaginat ion.   Essent ia l ly my history,  my re lat ionships with 

people l ike  Robbie Jansen, Hi l ton and Tony Schi lder in fact ,  I  

know Hi l ton very wel l ,  my re lat ionships with the members in 15 

the community,  part icular ly jazz musicians,  were for her 

something that  could not  be imagined nor bel ieved.   

 So she chose to accuse me of  a d ismissib le of fense.  In 

order to prove an of fense of  p lagiar ism the code and conducts 

of  Die Burger,  one can presume that  there would be certa in 20 

th ings that  would have had to have been proven.  I t 's  not a 

subject ive,  i t 's  not  something that  one can just subj ect ,  you 

know, on your own steam say no, th is is an act  of  p lagiar ism.  

I f  i t  p leases the Court ,  can I  point  out  the re levant document?  

COURT:  Ja,  I  mean the code of  eth ics is here.    25 
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MR LEWIS:  Right .  

COURT:  You know, at  th is point  i t 's  about argument, a lr ight?  

So I  mean, in essence what you are arguing is that  Ms Dean, 

that  the reasons for the re ject ion of  the f i rst  art ic le were 

spurious.    5 

MR LEWIS:  Right .  

COURT:  And that there was no basis to the plagiar ism cla im 

and that  var ious steps would have t o be taken in order to 

decide whether something was plagiar ised or not in 

accordance with the code you say and –  the code of  conduct.      10 

MR LEWIS:  H'm. 

COURT:  And I 'm understanding your argument, then because 

of  the context  your inference is that  th is was pol i t ical ly 

mot ivated?  

MR LEWIS:  Precisely.   One can demonstrate the pol i t ical  15 

mot ivat ions behind the. . . ,  whether one could construe i t  as a 

d irect ive or even an omission on the part  of  Ms Dean.  This 

wasn' t  an isolated incident.   I t  was an incident w hich occurred 

yet  again upon the del ivery of  an interview with one Robbie 

Jansen, a wel l -known jazz musician in Cape Town.   There is 20 

no disput ing the qual i ty of  the art ic le.    

Instead, the respondent has ra ised various object ions of  

a pol i t ical  nature.  Those object ions are recorded in their 

amendment.   They are essent ia l ly object ing to the pol i t ical 

opin ions of  Mr Jansen and I  have to ld the . . . ( intervent ion)  25 
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COURT:  Where's that? 

MR LEWIS:  I t  would be in the pleadings,  the latest 

amendment.   Amendment.  

MR KAHANOVITZ:  Page 61 of  the pleadings and fol lowing, 

M'Lord.    5 

MR LEWIS:  Alr ight ,  I 'm on page 62.  I t  says here qui te c lear ly 

i tem 30.1:  

“A dominant theme was the ro le of  music “pol i t ics” in the 

making of  music awards.”  

As the Court  has heard,  i f  th is is  –  the opin ions of  Mr Jansen 10 

can be construed as pol i t ical ,  then I  am in fact of  the same 

opinion and that  to d iscr iminate against  Mr Jansen on the 

basis of  the colour of  h is skin or h is opin ion or bel ief  or any of  

the l is ted reasons given in e i ther the Co nst i tut ion or the 

Equal i ty Act ,  or the Labour Relat ions Act for that  matter, in 15 

fact  the ent i re f ramework of  our human r ights Const i tut ion,  our 

human r ights f ramework in  which laws are actual ly formed, that 

to d iscr iminate against  Mr Jansen for any of  the l is ted reasons, 

in sol idar i ty and as a brother and a person who I  identi fy with 

the struggle,  I  ident ify with the jazz,  I  ident ify with the pol i t ics, 20 

in fact  the very reason that  I  jo ined the f reedom struggle to 

begin with was because of  the jazz.  

 I  was mot ivated by the jazz.   I  was pol i t ic ised not merely 

because of  the act ions of  the regime, but  because of  the clear 

d iscrepancy between the act ions on the one hand , which were 25 
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contrary to my beliefs,  and the music.   I  could not  l is ten to a 

b lack jazz musician or a coloured jazz musician without 

breaking the laws as they stood and I 'm st i l l  faced with th is 

problem. 

 I t  is  outrageous that  in today's age, that a man of  the 5 

cal ibre of  Robbie Jansen is st i l l  t reated l ike a chi ld.   He is an 

adult .   He is ent i t led to these opin ions.   The community press 

is not ent i t led to sensor those opin ions.   In fact ,  i t  is  obl iged 

and i t  is  duty-bound to ref lect  the community to which i t  so 

fa i thfu l ly maintains that  i t  is  responsib le.   I t  is  sheer hypocrisy 10 

to deny the inevi table,  that  the very nature and fabr ic of  

society out  there is no –  not  being ref lected by the People 's 

Post or any t i t les owned or maintained by Media 24.  

 In fact ,  as I  have at tempted to prove, not  only have they 

pul led wool over our eyes f i rst  with their  d i sregard for the 15 

burden of  evidence put before the Truth Commission,  not  only 

have they pul led the wool over our eyes with an inaccurate 

prospectus but to th is day they cont inue to maintain that  they 

have the power,  they have the economic might,  they have t he 

machinery necessary to cast the community in such a l ight  that 20 

people t i l l  th is day do not know the t ruth.  

 The truth isn ' t  that  apartheid existed and that  there was 

pain and suf fer ing.   The truth is that  there was joy and love 

and that  love is not  being ref lected by the People 's Post.  

Rather they are ref lect ing their own contradict ions and25 
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hypocrisy and discr iminatory at t i tudes.    

COURT:  Mr Lewis,  do you want to. . .?  For the record,  Mr 

Lewis is now very emot ional.   Do you want to s i t  down for a 

second, Mr Lewis?  I  th ink then th is is an appropriate moment 

to adjourn.  5 

COURT ADJOURNS  (16:14)       

COURT RESUMES (at 14:48)   

COURT:  Mr Lewis,  are you –  have you recovered? 

MR LEWIS:  Yes,  I  have.  Thank you.  

COURT:  Okay.  Is there anything else you wish to. . .? 10 

MR LEWIS:  Yes. 

MR LEWIS ADDRESSES COURT (CONTINUED) :   I t 's  just  with 

request –  wi th regard to the bona f ides ,  that i t  is  publ ic –  on 

publ ic record,  i t 's  publ ic knowledge that I  approached Rashid 

Lombard,  that  I  demonstrated my bona f ides.  Despite the 15 

insistence, despite the obvious oversight ,  despite the at tempts 

at  int imidat ion and the bul lyboy tact ics I  was nevertheless 

prepared to put  the past  to rest.   I  was prepared to essent ia l ly 

leave my pol i t ics outside the newsroom.   

I  d idn' t  submit  a thesis  or an ideological  monologue.  I  20 

didn' t  submit  a p iece of  polemic and despite the fact that  my 

polemic and my att i tudes and view –  views have been carr ied 

by such prest igious papers as the Cape Times –  I  have wri t ten 

up ed,  edi tor ia l  for the Cape Times, I  have wri t ten pieces that 

are f lagrant ly one-sided, that  d iscr iminate against  people who 25 
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don' t  hold for instance the same views as environmental ists.  

In fact  my very views with regard to sustainable development 

were –  were adopted as pol icy by the Af r ican Nat ional 

Congress.    

I t  is  not  an open secret  that  my associat ions with var ious 5 

so-cal led struggle “heroes” have inf luenced the course of  

events in th is country.   I  have not merely inf luenced events 

and th is is not  a grandiose concoct ion or invent ion .   I  can 

prove to you that  the documents,  the l is t  of  publ ished work and 

there 's no –  no-one has objected to the l is t ,  my l ist  of  10 

publ ished work as dated would immediately show the Court 

that  my views on sustainable development,  i f  not  the f i rst 

recorded publ icat ion in th is country on sustainable 

development,  i t 's  certa in ly one of  the very f i rst  publ ic 

art iculat ions of  such views in any forum.  These words were 15 

carr ied,  my art ic les were carr ied by South and Grass Roots.  

COURT:  Mr Lewis,  you know, you've given th is evidence.       

MR LEWIS:  Sorry.   So, r ight .  

COURT:  So you know, I  mean al l  th is other stuf f . . .     

MR LEWIS:  So where am I  going? 20 

COURT:  Where are you going with i t?      

MR LEWIS:  Right ,  where am I  going?  Because I 'm just 

grandstanding,  sorry.  

COURT:  Ja.      

MR LEWIS:  Right .   To get to the point ,  I  d idn' t  submit  a p iece 25 
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of  polemic to Ms Dean.  I  submit ted a,  what I  considered to be 

an excel lent  story.   There could be no, no cr i t ic ism based on 

the meri t  of  the story.   I t  was re jected outr ight ,  wi th out any 

reason given.  The reasons given to me post  fact  and recorded 

have al l  been af ter the re ject ion of  the story.   Those reasons 5 

weren' t  the reasons given to me when the story was spiked.  

 I 'm actual ly qui te surpr ised that  the respondent hasn' t  

at tempted to argue that  in addit ion to the inherent 

requirements of  the job there exists such a th ing as edi tor ia l 

prerogat ive and that  i t  is  wel l  wi th in the edi tor 's prerogat ive to 10 

determine not merely pol icy,  but  the edi tor ia l  d irect ion of  the –  

of  any newspaper.   

Who am I  to quest ion Ms Dean's authori ty?  I t  is  an 

inherent requirement of  the job that  I  assist  the edi tor in the 

news gathering process.   I t  is  an inherent requirement of  the 15 

job that  I  do the dut ies of  a subeditor.   I  am essent ia l ly the 

second-in-command in an edi tor ia l  process in which the next  

level ,  next  t ier are the reporters.   Those young reporters have 

now been misled by Ms Dean into believe . . . ( intervent ion)  

COURT:  Where is th is?  Where are you leading to?    20 

MR LEWIS:  Sorry,  th is is facts before the Court .  

COURT:  Mr Lewis,  where are you leading with th is?  You 

know real ly,  you just  . . . ( intervent ion)     

MR LEWIS:  The issue is of  –  of  the inherent requirements of  

the job.  I t 's  an issue that 's been raised as a defence and no 25 
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doubt would come up. 

COURT:  I  don' t  –  I  don' t  see i t  as being ra ised as a defence.  

I  don' t  understand what you mean by the inherent requirements  

of  the job.     

MR LEWIS:  The inherent requirements of  the job determine 5 

that  the subeditor needs to check the facts.   He ne eds to 

assist  the reporters in the news gathering processes.   

COURT:  Ja.       

MR LEWIS:  Ms Dean was required to assist  the journal ist  who 

submitted those two stor ies.   She was required.   I t  was an 10 

inherent duty that  she had to fu lf i l .  

COURT:  To assist you in ( indist inct) .     

MR LEWIS:  To assist  me.  

COURT:  And your argument is that  she didn' t?      

MR LEWIS:  No.  The nature of  the case is such that the issue 15 

of  my contacts in the struggle became an issue.  I t 's  been 

noted.  The overtures that  were made  by Rashid Lombard  of  

espAfr ika –  in  fact they're next  door.  We could a lways cal l  h im 

but you can take my word for i t  i t 's ,  I  th ink i t 's  pret ty much in 

l ine with h is let ter.   They suggest that  he was more than 20 

wi l l ing to put  h is pol i t ics aside to in the i nterests of  the nat ion 

bui ld ing,  to assist  an old enemy.  

COURT:  You know real ly. . .   

MR LEWIS:  To. . .   Yes.  

COURT:  You know, I  just  don' t  understand.     25 
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MR LEWIS:  Don' t  understand.  

COURT:  What –  where you're leading with th is.      

MR LEWIS:  The issue is the bona f ides  of . . .   The bona f ides  

of  the respondent and the bona f ides  of  the appl icant are being 

cal led into quest ion.  5 

COURT:  I t 's  qui te c lear that  i f  you say that  they are 

discr iminat ing against  you on pol i t ical  grounds, that  they 

spiked the art ic les on those grounds.      

MR LEWIS:  Right .  

COURT:  And that , that 's your case.      10 

MR LEWIS:  Yes and I 've. . . ,  r ight .  

COURT:  And really,  I  don' t  understand what i t  has to do with 

your bona f ides  or anyone else 's bona f ides .   

MR LEWIS:  Alr ight .   No I 'm just  substant iat ing that  case.  

COURT:  And why, why I 've got  to hear about Rashid Lombard 15 

and Mr Jansen again.   

MR LEWIS:  Alr ight .  

COURT:  So just ,  just  p lease direct  yoursel f  to that  issue and 

as I  understand your argument ,  you say that  the pol i t ical  

h istory,  the brutal(?) context ,  the prof i l ing,  the structur ing of  20 

the t i t les,  your endeavour to reach out in these art ic les,  that 

these art ic les were spiked because of  that  pol i t ical  h istory,  

pol i t ical  context  which is manifested in the decis ions made by 

Ms Dean. 

MR LEWIS:  Precisely.  25 
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COURT:  Okay.  Now that 's your argument?   

MR LEWIS:  H'm. 

COURT:  Okay and.. .   

MR LEWIS:  Do I  need to cont inue? 

COURT:  No I  just ,  I  just  want to know i f . . .  5 

MR LEWIS:  Right .  

COURT:  You know, I  see al l  the stuf f  as ut ter ly ext ran eous 

and.. .  

MR LEWIS:  Extraneous?  I t 's  a grounds for averr ing that  there 

was discr iminat ion on a pol i t ical  –  of  a pol i t ical  nature.  10 

COURT:  On the basis that  the bona f ides  of  the respondent 

are not  to be accepted?   

MR LEWIS:  Precisely.  

COURT:  And your bona f ides  are? 

MR LEWIS:  I  would bel ieve so.  15 

COURT:  Ja okay.  

MR LEWIS:  So I  bel ieve I 've at tempted to answer those three 

quest ions that were put to me.  

COURT:  Alr ight ,  thank you.  

MR LEWIS:  Thank you.  20 

MR KAHANOVITZ ADDRESSES COURT IN REPLY:   Thank 

you M'Lord.   M'Lord,  i t  is  submitted that  the interests of  just ice 

require that  there must be some threshold that  an appl icant 

has to cross before an employer can be cal led upon to put i ts 

witnesses into the box in order to prove a negat ive and I  have25 
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made submissions to you about what the legal tests are, 

der ived f rom civi l  procedure.    

But I  th ink one also needs to,  i f  I  use th is case as an 

example and say what is i t  that  the employer would have to do 

to meet the case i f  absolut ion was not granted .   I f  you could 5 

begin to consider mount ing a case to expla in how target 

markets are developed, what re lat ionship they bear to 

demographics,  what re lat ionship those demographics have to X 

group areas, why i t  is  we have women's t i t les,  why do we have 

magazines that  are directed towards men et  cetera,  et cetera.  10 

Before one goes there ,  there must be a reasonable threshold 

that  needs to have been crossed before the respondent needs 

to put  up a case.  

The appl icant must prove disparate t reatment and to do 

that  you need to set  up a comparator and through that 15 

comparator you must show that  you were t reated dif ferent ly.   

What maybe I  d id not  focus on in Green Four Securi ty  and 

what may be useful  is in paragraph 27, i f  one uses the 

quest ions that a court  has to answer as per Ju dge Pi l lay and 

we just  adapt those quest ions to the facts of  our case and we 20 

would ask:   Did the ru le about hours of  work d i f ferent iate 

amongst employees?   And the answer is “No”.    

I f  we ask:  Did the ru le about the manner in which 

edi tor ia l  prerogative  is exercised dif ferent iate amongst 

employees?  The answer is “No”.   Then:  Did the employer 25 
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apply the ru le consistent ly?   There 's no evidence to suggest to  

the contrary.   Third ly:   Did the ru le impact on employees, a l l  

employees al ike, i r respect ive of  their  re l igion or racial 

classi f icat ion?  The answer is “Yes”.   Did the ru le t rench upon 

the appl icant 's re l igion?  That 's the only issue that  becomes 5 

sl ight ly more compl icated in th is context  because my 

submission is that for there to be a prima facie  case, then one 

doesn' t  get  involved in the quest ion of  accommodat ion unless 

somebody has actual ly ra ised the issue.  

I t  would not  make sense to say that  as long as somebody 10 

can come and show that  there exists a workplace ru le that 

doesn' t  d if ferent iates, that  provides prima facie  proof  of  

d iscr iminat ion,  because people f rom the Nazareth fa i th,  you 

can' t  have a pol icy,  you can' t  say there 's an obl igat ion on al l  

employers to have in p lace a policy that  deals wi th the 15 

hairstyles of  members of  the Nazarene fa i th or ever yth ing else 

under the sun.   So i t  wouldn' t  be simply to say i f  you have a 

ru le that  doesn' t  specif ical ly deal with a l l  fa i ths and al l  

manners of  creed, pol i t ical  bel ief  and so on and so forth,  that 

that  can provide prima facie  proof .  20 

COURT:  Let  me just  start wi th the issue of  a comparator.   I f  

for example,  why would you need a comparator i f  the reason 

for not  –  for spik ing the art ic les is because:  I  don't  l ike your 

pol i t ics and I  don' t  l ike the pol i t ics you're espousing in th is 

art ic le.   Now there 's no comparator there.   There 's just,  there 's 25 
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a decis ion to spike and the reason is the discr iminatory 

ground.  So I  don' t  have  to show that  the edi tor doesn' t  spike 

other people 's art ic les.   Once –  assuming that  i t 's 

demonstrated;   on the assumpt ion that  i t 's  demonstrated.   So 

the issue of  the comparator in. . .   Applying comparators here is 5 

qui te d if f icul t .   Hours maybe, but in re lat ion to the al legat ion of  

the non-renewal and in re lat ion to the spik ing of  art ic les i t  

seems to me what we're deal ing with here,  the al legat ion is. . .     

MR KAHANOVITZ:  Yes.  

COURT:  . . .and the case is that  th is is d iscr iminator i ly 10 

mot ivated conduct and to that  extent  i t 's  pract ice in the sense 

that  the pract ice is to,  in th is case conduct.   No that 's why I 'm 

just  –  I  just  want to argue on.. .  

MR KAHANOVITZ:  H'm. 

COURT:  I t  just  ra ises the issue of  the comparator and why 15 

those quest ions don' t  real ly f i t  th is case in respect of  those.  

MR KAHANOVITZ:  Wel l  I  mean, Your Lordship h ighl ights one 

of  the big d if f icul t ies in applying the law of  d iscr iminat ion in 

the sense that  i f  you worked, i f  you had to deal say with 

something l ike discr iminat ion against  you on the grounds of  20 

your pol i t ical  views, i f  you work on a r ight -wing publ icat ion  and 

the edi tor ia l  content is r ight -wing in nature and you wrote a 

lef t -wing art ic le and you said that  the reason, that  “Because 

my art ic le contains lef t -wing content they didn' t  publ ish i t  and 

therefore i t  d iscr iminates against  me”,  the answer would be. ..  25 
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COURT:  The answer,  Mr Kahanovitz,  sorry to interrupt  here. . .  

MR KAHANOVITZ:  Ja,  ja.    

COURT:  But the answer there is that  would be fa ir  

d iscr iminat ion.   Your answer would be to say:   No, th is is a 

r ight-wing publ icat ion and we're ent i t led to do that .     5 

MR KAHANOVITZ:  Yes.  

COURT:  So to get  past  the f i rst  hurd le here i t  may be that  you 

are able to demonstrate, s ince we are deal ing with  the f i rst 

hurdle here.   The quest ion is do I  need a comparator when I 'm 

deal ing with,  on his a l legat ions. ..     10 

MR KAHANOVITZ:  Yes.   I  th ink so,  M'Lord,  and I  even th ink in 

re lat ion to the example that  I  used, because that 's where the 

fact  that  we are deal ing with the Employment Equity Act  

becomes important  and we're deal ing with what are 

employment pol ic ies or pract ices in the sense that we are 15 

comparing the way in which employee s are t reated.    

 So what your case may be in the Equal i ty Court  might be 

something di f ferent ,  but  here we are concerned with the way in 

which employees are t reated and I would submit  that  to say 

that there must be dif ferent  t reatment as amongst employees,  20 

I 'm not sure that  i t 's  correct  to say that  in the example that  I  

gave you need to get  involved  in the just i f icat ion of  what is 

prima facie  d iscr iminat ion.    

In other words i f  you have.. . ,  i f  you are a r ight -wing 

newspaper and I  jo in a r ight -wing newspaper ,  why must i t  be 25 
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d iscr iminat ion when you te l l  me that you wi l l  not  publish my 

art ic le because the employees of  that  newspaper are not  being 

t reated dif ferent ly.   I  just  have, I  have i f  you want to cal l  i t  a 

jur isprudent ia l  for th is phi losophical problem wi th saying that 

in that  k ind of  factual  matr ix,  that  the burden now rests  upon 5 

the employer to just i fy i tsel f  in  the absence of  any evidence 

which goes to show that  there is d i f ferent iat ion amongst 

employees.   I  mean I . . .  

COURT:  The dif ferent iat ion is that  the journal ist  put  forward a  

lef t -wing art ic le and the r ight -wing art ic les don' t  get  spiked, 10 

the lef t -wings do.     

MR KAHANOVITZ:  Ja. 

COURT:  But look.. .     

MR KAHANOVITZ:  I  concede to a d if f icul ty.  

COURT:  No, there are dif f icul t ies okay.    15 

MR KAHANOVITZ:  Yes.  

COURT:  Let  me then just  deal with. . .   The problem here with 

absolut ion f rom the instance is that  I 've got  to take Mr Lewis 's 

versions as basical ly t rue,  unless they're inherent ly 

improbable.     20 

MR KAHANOVITZ:  Yes.  

COURT:  I f  he has,  you know, that  he's broken down and the 

l ike.   Now on the issue of  Jewishness, he says everyone 

knows he's a Jew.   He said i t  in  the box.   So al though the 

issue crystal l ises on 30 May, what I 've got  before me is a 25 
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statement that :  Everyone knows I 'm a Jew.     

MR KAHANOVITZ:  I  don' t  actual ly see what d if ference that 

would make, even.. .   I  mean, i f  i t  was not –  i f  i t  was plausib le, 

let 's start  of f .   Let 's assume i t 's  p lausib le to, that . . .  

COURT:  No, no you see, I 'm not a l lowed to test  that , am I?  5 

MR KAHANOVITZ:  No you are, M'Lord.  

COURT:  Am I  a l lowed to test the quest ion, the plausible of . . .?     

MR KAHANOVITZ:  Yes.   Yes.  

COURT:  I 'm not.. .    

MR KAHANOVITZ:  “ Inherent ly implausib le” is one.. .  10 

COURT:  Oh inherent ly implausib le?     

MR KAHANOVITZ:  Yes.  

COURT:  Okay.     

MR KAHANOVITZ:  So, so if  i t  is  inherent ly implausib le that  i t  

must fo l low f rom the fact  that  a witness says ,  “Because 15 

everybody knows I 'm a Jew ” ,  but  doesn' t  –  can't  f ind a basis to 

substant iate i t ,  then you must –  must you assume that 

therefore everybody does know he's a Jew and take i t  then to 

the next  step and say wel l ,  i f  everybody knows he's a Jew, do 

we then jump into the next  logical  leap and say i f  everybody 20 

knows that  he is a Jew, then there's a prima facie  case of  

d iscr iminat ion which comes to existence in c ircumstances 

where he starts working af ter whatever i t  is ?  Half  past  f ive on 

a Fr iday.   

COURT:  So on the Shabbat,  ja.   25 
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MR KAHANOVITZ:  Ja.   I t  –  I  can' t  see the sense in i t .   I  mean 

that 's why I  th ink the analysis in the Simpsons-Sears and so 

on just must make sense.  I t  cannot be  the law that. . .   Let 's 

assume employers do actual ly now, for sake of  d iscussion, 

bear knowledge of  the re l igious,  cul tural  and other af f i l ia t ions 5 

of  a l l  of  their  employees and i t  is  now on their  database, is a  

prima facie  case of  d iscr iminat ion to be t r iggered every t ime 

i t 's  said that  they didn' t  real ise –  they should have real ised 

that  i t  was Ramadan ,  that  i t  was Diwal i ,  that  whatever the 

mult ip l ic i ty of  permutat ions may be in some sort  of ,  some sort 10 

of  a vacuum. 

COURT:  And there would be so –  there would be a problem 

for an employer to sol ic i t  that  informat ion in the same way that 

because that  would –  that  might lead to an inference that  the 

reason why you weren' t  appointed was because you were a 15 

Roman Cathol ic or  that  you were Jewish or that , or that  you 

were pregnant.     

MR KAHANOVITZ:  Wel l  that 's one of  the, yes.  

COURT:  So one of  the. . . ,  one of  the problems about sol ic i t ing 

the informat ion is that  i t  might lea d to that  k ind of  inference 20 

and.. .     

MR KAHANOVITZ:  Or:   Are you HIV posi t ive and therefore, 

should I  give you t ime of f?  

COURT:  Or you.. .   No exact ly,  so the not ion of  the employer 

having an obl igat ion to f ind out  the re l igious bel iefs of  i ts 25 
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employees is f raught with d i f f icul ty and so therefore I  assum e 

that  what you're saying is that  you're arguing that that 's why 

the employee has to come forward with i t  and that  there 's a lso 

an enormous diversi ty and we've seen that  in th is case.     

MR KAHANOVITZ:  Yes.  5 

COURT:  There 's enormous diversi ty in pract ice.   There 's 

secular Jews who would have no problem with Fr iday and there 

are Progressive Jews who might or might not  have a problem 

with working on Friday evenings and Saturdays.  

MR KAHANOVITZ:  Yes and so .. . ( intervent ion)  10 

COURT:  And then you have Orthodox Jews who absolute ly 

have a very strong issue.      

MR KAHANOVITZ:  Yes.  

COURT:  And al l  of  those are not something that  one.. .   I t  

would be incumbent,  what I  understand you to say,  that  i t  15 

would be incumbent on the employee to ra ise in order for the 

employer then to engage(?) into the accommodat ion enquiry.     

MR KAHANOVITZ:  Exact ly,  M'Lord.   I  mean just 

. . . ( intervent ion)  

COURT:  And if  that  –  i f  you couldn' t  accommodate then that 20 

would end up with a decis ion of  remaining,  assuming that  i t  

was reasonable,  the reasonable. . .        

MR KAHANOVITZ:  Yes.  

COURT:  I t  wasn' t  reasonably capable of  accommodat ing ,  then 

you would end up with the choice between fo l lowing your 25 
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re l igious convict ions or remaining in employment.    

MR KAHANOVITZ:  Yes and that  is the stage a t which you 

would get  involved in a debate that  we stayed away f rom, 

which is:   What are the centra l  tenets of  your re l igious fa i th?   

Because the mere fact  that  someone is a Christ ian or a  Jew or 5 

something else doesn' t . . . ,  or there 's a p iece of  paper that  says 

that they may be, what they do in the cases is then they 

start . . .    

I t 's  not  as,  i t 's  not  as s imple as seems to be suggested  

that  people can sel f - ident i ty the manner in which they adhere 10 

to a part icular fa i th.   In other words i f  you go and ask a rabbi . . .   

A student comes to you and he says,  “ I  do not wish to wri te 

th is exam because i t  fa l ls on Sukkot .   There must be some 

measure –  method . . . ” ,  and he says to the rabbi:   Please wr i te a 

let ter to the Universi ty of  Cape Town , te l l ing them that  I 'm 15 

excused f rom wri t ing th is exam.   

There must be some sort  of  object ive measure to see 

whether that  part icular person fa l ls into the category of  people 

whose re l igious bel iefs are such that  they are a deserving 

recip ient  of  the obl igat ion to accommodate his re l igio us needs.  20 

So i t  doesn' t ,  wel l  I  take i t  i t  doesn' t  merely fo l low f rom the 

fact  that  you may be technical ly speaking a member of  some or 

other fa i th.  I t  actual ly goes further than that .  

COURT:  Ja.   No, no  but the point  is –  the point  is this,  that 

what I  understand the argument to be,  that  had the appl icant, 25 
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Mr Lewis,  approached the respondent and said,  “L isten,  these 

are my bel iefs”.. .        

MR KAHANOVITZ:  Ja. 

COURT:  And then i t  might wel l  have been accommodated.   I  

th ink the point  that  you made in cro ss-examinat ion,  i t  would be 5 

–  that  there would be no, that  i t  wi l l  be a quest ion of . . .   No, i t  

was in fact  in argument.   The quest ion is that  there wouldn' t  be 

needed to be any accommodat ion in ordinary hours.    

MR KAHANOVITZ:  Yes.  

COURT:  I t  would merely  be that  he wouldn' t  be required to 10 

work overt ime on Fridays.   I  mean, that 's . . .   But that  would in a 

sense be the accommodat ion that  would be reached.  

MR KAHANOVITZ:  Yes.  

COURT:  He would work on Saturdays,  but  he,  given his,  given 

his part icular bel iefs  he wouldn' t  be required to work overt ime 15 

on Friday.  

MR KAHANOVITZ:  Wel l ,  what I 'm also saying is that  there 

might in those si tuat ions then be a discussion wherein i f  Mr 

Lewis says,  “Because I  am Jewish I  don' t  do th is”,  one might 

need to go and ask his rabbi:   Excuse me, can you just conf i rm 20 

that  what he is saying actual ly. . .  

COURT:  But we don' t  have to . . . ( intervent ion)     

MR KAHANOVITZ:  And we didn' t  want to go there.  

COURT:  But we don' t  need to go there.    

MR KAHANOVITZ:  We don' t  need to go there, yes.  25 
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COURT:  Because i t 's  –  we're working on the assumpt ion, 

working on an assumpt ion and remember i t 's  h is version.     

MR KAHANOVITZ:  Yes,  yes.  

COURT:  His version is that  he's Jewish,  there 's –  he regards 

the Shabbat  on Fr iday as being his t ime and that  f i ts in with 5 

h is bel iefs but  he, in l ine with Progressive Judaism he works 

Saturdays.   So that 's,  that 's h is version.   We can' t ,  we don' t  go 

into that .  

MR KAHANOVITZ:  Yes.  

COURT:  And no, I  agree with you, we've just  suddenly moved 10 

f rom hypothet ical  to the actual .     

MR KAHANOVITZ:  Yes.  

COURT:  But the de facto  p lea is th is,  the reason for why you 

would engage your employer would be precisely to f ind those 

issues out so that  you could get  into a d iscussion on 15 

accommodat ion.  

MR KAHANOVITZ:  Yes and the point  that Your Lordship made, 

you could not  begin to make the assumpt ion that  a l l  Jews or a l l  

Musl ims or a l l  Seventh Day Advent ists need to engage in that 

d iscussion with you because we know that  most of  the people 20 

working at  Cavendish Square on a Sunday a re Christ ian,  but 

there 's no obl igat ion to engage in a process about seeing 

whether they need to be accommodated.  

 M'Lord,  then the. ..   But one of  the submissions that Mr 

Lewis made is that even i f  there was a neutra l  pol icy in regard 25 
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to the way in which copy was dealt wi th,  that  would equal to 

racism.  I t  just  goes to show, with respect,  that  you can' t ,  you 

cannot win because i f  i t  was neutra l  he said i t  would ref lect ,  i t  

would end up being racist  by def ini t ion because i t  would,  i t  

would be ta i lored to the  demographics that  we have inheri ted 5 

f rom apartheid.   So in other words his answer to the argument 

which I 've put  up to say that  there isn ' t  proof  of  a b iased 

pol icy,  he said that  even if  the pol icy was object ive and neutra l 

i t  would st i l l  actually by def i n i t ion be racist  in nature.  

 Just  the reference to our p leadings and the use of  the 10 

word “pol i t ics” and the argument that  the Court  should infer 

f rom that ,  the existence of  a pol i t ical  mot ive on the part  of  the 

respondent,  but  i t  is  in fact,  the word “pol i t ics” is quoted f rom 

his art ic le.  

COURT:  Yes.    15 

MR KAHANOVITZ:  So if  you look at . . .  

COURT:  I t 's  cal led music “pol i t ics” and i t 's . . .     

MR KAHANOVITZ:  Yes,  but  I  have not iced that  the word,  the 

quote should be,  the word,  the inverted commas should be on  

the word “pol i t ics” and not on the word “music and pol i t ics”.   In 20 

other words the actual  language in the art ic le which was 

wri t ten is at  page 140.  

COURT:  Of the respondent 's bundle?    

MR KAHANOVITZ:  Of  respondent 's bundle and...  

COURT:  Ja,  no I 've –  I  not iced the. . .  25 



 
C 8 8 / 2 0 0 7  

306 ADJOURNMENT 

 

06.11.2009/14:48-15:21EdB / . . .  

MR KAHANOVITZ:  But where he, you' l l  recal l  Mr Jansen ta lks 

about music –  the pol i t ics of  music.  

COURT:  Music.     

MR KAHANOVITZ:  And the SAMA awards and so on and so 

forth.   Then one last  issue, M'Lord, is maybe just  to say the 5 

obvious.   I t  is  not  about the way in which we argued our case 

in court  and what approach we took to Mr Lewis 's  Jewish 

ident i ty or otherwise in court .  

COURT:  No.  Yes of  course.     

MR KAHANOVITZ:  I t  is  about what happened at  the 10 

workplace.  

COURT:  Yes, no you can be sure I 'm aware of  that .     

MR KAHANOVITZ:  Yes.   Thank you, M'Lord,  those are my 

submissions on issue.  

COURT:  Thank you.  An appl icat ion for absolut ion f rom the 15 

instance is one that  requires a d if ferent  test  f rom the one that 

one normal ly engages in and  I  have to,  I  have to assess the 

evidence as to whether or not  a reasonable court  would f ind 

for the –  that  there 's a reasonable basis i t  could f ind for the 

appl icant on the basis of  that  evidence.   Accordingly I 'm going 20 

to reserve judgment,  but  I ' l l  t ry a nd ensure that i t 's handed 

down short ly ,  not today but in due course and the registrar wi l l  

in form both sides.  

COURT ADJOURNS  (at 15:21)    


