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1. Further ta your |etters dated 5 July and 18 August enclosing Mr Lewis’' complaint in the form

of a covering letter and an affidavit attested to by him on 25 January 2011, | harehy file the

following response fo the complaint.

Backaround lo the complaint

| was an acting judge of the Labour Court from December 2008 to May 2010 during which |
prezided over the matter between Mr Lewis and Media 24 Lid (Media 24). Judgment was
handed down on 4 May 2010 dismissing therapplication with costs. A copy of the judgment is
attached (“A™). Mr Lewis applied for leave to appeal. The application was refused because
he filed it 71 days late and had not applied for condonation in accordance with the rules, In
any event, | considered his grounds of appeal and concluded that there was no prospect of
another court coming to a different conclusion. | have been advised by the Registrar that he

has subsequently filed a petition fo the Labour Appeal Court for leave 1o appeal.

The complaint against me is described in his covering letter as 'wilful andior grossly negligent
concduct that iz incompatible with or unbecoming the holding of judicial office, including
conduct that is prejudicial to the independence, impartiality, dignity and accessibility of the
courts’. The facts on which the complaint is made are set out In the accompanying affidavit.
Those facls atiack my failure to disclose the alleged chains of association between my
shareholding in Resolve (Pty) Ltd and Madia 24 {and presumably my failure to recuse myself
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on the grounds of a reasonable apprehension of bias flowing from those alleged chains of

association).

The nub of his complaint is that | failed to disclose the fact thal | was a director and
shareholder in Resolve (Pty) Lid, 2 human resource consultancy, and tha fact that other
sharaholders of Resolve (Kagiso linked companies) had links with other companies
{(Metropolitan and the Lagardere Group) thal had links with Sanlam Ltd, which had an
interest in Maspers Lid. which owns Madia 24,

Apart from the Tact that | had no knowledge of the equity holdings of the other Resolve
shareholders and their commercial inter-relationships with other companies at the time, the
connections between me and the owners of Media 24 are so tenuous that no reasonable
person would consider there to be any realistic possibility that the outcome of the
proceedings would affect my interest in Resclve. which is lhe lesl developed by the
Constitutional Court in Bernert v ABSA Lid 2011 (3) SA 92 (CC) to decide whether a judicial
officer with shareholding has an interast in the outcome of the case or thal a reasonable

person would apprehend that the judicial officer had such an interest.

Allegations in paragraphs 2to0 6

Because these allegations do not form the basiz of the complainl, it is unnecessary to
traverse them in any detail It is correct that Mr Lewis had approached the law firm for
assislance at an early stage of the proceedings and that the firm had advised him that Media
24 had been a client (as it turned out, the firm had only been briefed once for an opinion). It
ie aleo correct that when these issues were raised in chambers with Mr Lewis and Adv
Kahnaovitz, and his instructing attomey Glen Cassells of Maseremule Inc, representing Madia
24, | offered lo recuse myself. In the discussion that followed, | do recall stating that | had no
parl in the brief from Media 24 and that | felt that | would be able 1o preside impartially. Both

parlies agreed to my presiding over the malier,

Four alleged chains of ‘relationship’ — paragraph 7

Mr Lews alleges four chains of ‘relationship’ with Media 24 which demonstrate, he says. that
| had a material interest in the ocutcome of the case and & manifest lack of impartiality. These
chaing of alleged ‘relationship’ were not disclesed during the proceedings because | was not
aware of the shareholdings and commercial relationships that the other shareholders of
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Resolve had with oiher companies at the time. Moreover, even if | did know, they would not
have constituted grounds for either disclosure or recusal because they do not demonstrate
that | had a material interezt in the outcome of the case or that | might be perceived as

having such an inferest.

The chains begin with my directorship and shareholding (8.046%) of Resolve and the facl
that Kagiso Trust Enterprises (Pty) Lid (KTE), Mr David Storey and Mr Max Sisulu have
approximately 25.9%. 17.2% and 5.7% shares respectively in the company.

In so far as whal follows demonstrates some knowledge of the shareholding and
interrelationships batween the different companies, this is because | have had to research
the different claims made by Mr Lewis in order to respond to his claims. | might add that il
has taken several hours of internet research lo get the information of the associations that

form the basis of his complaint

The Kagiso chain — paragraph 7.2

10.

11.

12,

1a:

14,

It is alleged that KTE has 'several partnerships’ with Media 24, the details of which are that
KTE owns 10% of Metropolitan Heoldings Ltd. That 10% share constituted a ‘joint venture’
with Sanlam Ltd. Sanlam Ltd has a controlling interest in Naspers Ltd, which owns Madia 24.

It is clear from the Kagiso wabsita that KTE does not hold 10% of the Metropaolitan Holdings
Ltd. its two holdings are Resclve and SATI Container Services.

It is also evident from its websile that Kagiso Trust Investments (which appears o be the
holding trust or & company) owns KTE and the 10% share in Metropolitan. The size and
complexity of the company structure of Kagiso is demonstratad in the attached structure
(*B™).

The 10% share in Metropelitan did not censtitute a joint venture” with Sanlam Lid
Metropolitan was a public company and it issued the shares to Kagiso Trust Investments.
Tha full details of the transaction in 2004 are set out on the Kagiso website
[ hitp/fwaew kagiso.co.za)

| have no knowledge of 'Sanlam's shareholding in Metropolitan — | did a search on both
Sanlam and Metropoiitan websites but could find ne information on Sanlam's shareholding in
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15.

16.

Metropolitan, Nevertheless ihe fact that it may have shares in Metropolitan does not make it
a ‘joint venture’ or that Kagiso Trust Investments, as a result, acquires an interest in the
outcome of Sanlam's other invesiments. Sanlam Lid is itself a complex system of companies

and businesses as its website demonstrates (hitp/fwww.sanlam co.za).

| have no knowledge that Sanlam Lid has a controlling interest in Naspers Lid, & publicly
listed company, although it would not surprise me, Naspers Lid is itself made up of &
complex system of subsidiaries, only one of which is Media 24.

There are five links in this chain: the link between shareholders in Resolve; the link betweaen
different companies and businesses in Kagiso Trust Investments; the link between
shareholders in Metropolitan; and the link between companies owned or controllad by
Sanlam. Other than Sanlam's alleged control ovar Naspers and Media 24, nol one of the
links n?nstilutes a ‘partnership' or involves any control of one company over another

The Kagiso/Lagardere chain — paragraph 7.2 3

7.

18,

19,

20.

The second example of an alleged ‘partnership’ between KTE and Media 24 is KTE's 50%
interest in Acceleration Media, a strategic digital marketing consullancy, with Lagardere
Active Radic International, a division of the Lagardere Group, a French multi-national based
in Paris. Media 24 is, Mr Lewis claims, in ‘partnership’ with a division of Lagardere because it
publishes a magazine belonging to the Lagarde Group.

KTE does not own 8 50% share in Acceleration Media (Pty) Ltd. The 50% sharehelding in
Acceleration Media is held by Kagise Media {Pty) Ltd, which is not only a different company
i the group but a different business from the one engaged in by KTE. Kagiso Media is itself

a complex group of companies as the attached structure demonstrates.

| have no knowledgs of the commercial arrangements batween Media 24 and the Lagardere
Group arising from its publication of the magazine Psychologics and | question whelher the
arrangements congtitute a ‘parinership’.

Again it seems extracrdinarily tenuous to suggest that | would have a material interest in the
sutcome of Mr Lewis’ claim if all that links me to Media 24 is its publication of a magazine for
= Franch multi-national, the fact that another Kagiso company has a 50% stake together with
a subsidiary of thal multi-national in respect of & business thet has nothing to do with the
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printing of newspapers and magazines or that Media 24 publishes 2 magazine for that multi-
national.

The Discovery chain = paragraph 7.3

21.

22

23.

24,

This chain begins with the fact that Resolve has the Discovery Group as a client. It is alleged
that Discovery is a ‘unit’ of Rand Merchant Bank Holdings Ltd {now owned by Metropolitan
Momentum Heldings Lid) and that Discovery and Rand Merchant Bank are clients of Psytech
SA Mr Lawis claims that Peytech SA and Resolve are in an glliance or ‘appear to be in
negetiations over a potential merger’.

Quite apart from the ingccuracy of the equity structure between Discovery. Rand Merchant
Bank and Metropolitan Momentum Holdings Lid, | have been informed by the Chief

Executive Officer of Resoclve that there have never been any negotiations over a merger
between Paytech and Resolve,

Pszytech develops and conducts psychometric tests and supplies cerlain psychometric tools
to Resolve Encounter Consulting, a subsidiary of the Resolve Group. As such it is just one.
and a smali one at that, of a number of service providers thal supply services to Resolve. |
had no knowledge of this fact until | asked the Chief Executive Cfficer in order to respond to
\he allegations made by Mr Lewis. Moreover, | was not aware at the time {or now) who

Pzyctech’s other clients are. They may well be Sanlam and MediaZd

The factual basis for much of what is said in respect of this alleged ‘partnership’ is just
wrong. But even if it was true, the tenuous nature of the relationships would not require either
disclosure (if known) or recusal. No reasonable person would apprehend bias on account of

these alleged relationships.

The Sisulu chain — paragraph 7.5

25,

This chain begins again with the fact that | and Mr Max Sisulu are shareholders of Resobve. it
is then claimed that the Sisulu family has extensive holdings in Kagiso'and that Mr Max
Sisilu's brother. Mr Zwelakhe Sisulu, is a director of one of the companies. Quite apant from
the fact that | do net have knowledge of the Sisulu family's sharehelding in Kagiso, the links
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26.

| do nol understand the allegation made in paragraph 7.5.2 and how it bears on my hearing
of his case. | was never aware of Mr Lewis's membership of the associalions or his views on
nuclear energy. | am advised that Resolve provided HR advice in 2005 and since then has
had na further dealings with Koeberg.

Conclusian

27

28,

29,

Mr Lewis' complaint is that | failed to disclose my alleged association via several chains of
intermediaries and Media 24 and accordingly that, had he known, he would have had a

reasonable apprehension of bias.

In Bernert v ABSA Bank Lid, the Constitutional Court had to decide among other things
whether a judge with a small but direct shareholding in the Respondent Bank constituted
grounds for recusal. Applying the test thal there must be a realistic possibility that the
outcome of the proceedings would affect the judicial officer's stake in the Respondent Bank,
the Court held that there was no such realistic possibility given the size of the: shareheclding
and accordingly that judge concerned did not have an interest in the outcome of the case

and no reasonable person would have apprehended thal he had such an interest

Applying that test in respect of this complaint, it is manifestly clear that that the links are so
indirect that there was no realistic possibility that the outcome of the litigation between Mr
Lawis and Media 24 could have any effect on the value of my shares in Resolve. Il follows
thal no reasonable person would have apprehended that | had such an interest in the

outcame of litigation.
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CHEADLE, AJ
Date of Hearing
Date of Judgment
Appearances

For the Applicant
For the Respondent

Ingtructed by

4-6 November 2008 & 20-21 January 2010

4 May 2010

David Robert Lewis (in person)
Adv C S Kahanovitz SC

Maserumule Inc Attorneys
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